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Summary	

European	judicial	cooperation	in	matters	of	civil	protection	for	adults	does	not	
have	 a	 satisfactory	 overall	 framework,	 and	 its	 scope	 is	 not	 defined.	 The	 rules,	
instruments	 and	 mechanisms	 are	 poorly	 understood	 or	 even	 ignored	 by	 court	
practitioners	when	the	need	to	carry	out	cross-border	acts	arises.	

The	possibility	of	using	the	traditional	mechanisms	and	instruments	of	European	
civil	and	commercial	judicial	cooperation,	such	as	service	of	documents	or	hearings	by	
videoconference,	 is	 not	 considered	 by	 practitioners	 and	 judicial	 measures	 for	 the	
protection	of	adults	often	only	have	a	legal	effect	beyond	national	borders	due	to	the	
persistence	of	the	families	and	representatives	of	the	protected	persons.	

When	 cross-border	 acts	 are	 necessary,	 difficulties	 arise.	 The	 mission's	
interlocutors	 described	 a	 lack	 of	 information,	 a	 form	 of	 helplessness	 and	 isolation	
when	confronted	with	the	administrative	steps	to	be	taken.	The	cost	of	formalities,	of	
translation	 of	 documents,	 the	 absence	 of	 explanatory	 forms	 and	 of	 legal	 aid	 are	
obstacles	 described	 by	 all	 the	 justice	 professions	 responsible	 for	 the	 protection	 of	
adults.	 Often,	 depending	 on	 the	 financial	 resources	 of	 the	 protected	 adult,	 the	
obstacles	linked	to	the	formalities	to	be	carried	out	in	another	country	are	settled	by	
the	private	sector,	by	legal	professionals,	in	particular	lawyers	or	notaries,	located	in	
the	relevant	country.	

This	 situation	 leads	 to	 costs	 and	 procedures	 that	 undermine	 the	 equality	
between	European	citizens	and	deprives	this	population	of	the	tools	and	advantages	
of	European	civil	cooperation	(legal	aid,	 linguistic	guarantees	and	multilingual	 forms	
for	the	transmission,	notification	and	certification	of	documents).	

Interviews	 with	 judicial	 and	 extrajudicial	 adult-protection	 professionals	 also	
highlighted	the	existence	of	individual	situations,	which	are	often	worrying,	from	the	
point	of	view	of	the	violation	of	fundamental	rights	such	as	violations	of	the	right	to	
choose	where	 they	 live,	 abductions	 or	 the	 seizure	 of	 property	 of	which	 vulnerable	
adults	are	victims.	The	penal	response	is	described	as	ineffective	and	uncoordinated	
at	European	level.	

The	mechanisms	 of	 the	 Hague	 Convention	 on	 the	 international	 protection	 of	
adults	of	13	January	2000	tend	to	favour	a	homogeneous	application	of	the	rules	of	
private	international	law.	However,	this	instrument	has	been	ratified	by	few	States	as	
of	2022	and	even	if	a	cross-border	procedure	involves	two	signatory	States,	the	rules	
are	not	 applied,	 either	 through	 ignorance	or	because	of	 difficulties	 that	 sometimes	
arise,	 depending	 on	 the	 country,	 with	 regard	 to	 cross-border	 enforcement,	 due	 to	
contradictions	with	the	rules	of	internal	public	order	which	will	still	require	exequatur	
procedures.	

In	 practice,	 the	 cross-border	 protection	 of	 adults	 is	 therefore	 not	 satisfactory	
and	still	results	 in	discrimination	both	from	a	 legal	and	economic	point	of	view.	The	
protection	of	adults	 in	 the	European	area	of	 justice	also	 lacks	a	 common	definition	
and	terminology.	
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This	 study,	 which	 covers	 six	 target	 countries	 (BG/FR/ES/IT/PT/RO)	 and	 partly	
Belgium,	 reports	 national	 legislation	 and	 varied	 but	 solid	 legal	 regimes	 in	 terms	 of	
adult	protection,	with	the	judicial	judge	as	well	as	the	public	prosecutor	at	the	centre	
of	 the	protection	system.	 In	 its	 search	 for	 judicial	data	on	cross-border	procedures,	
the	European	inspection	mission	was	unable	to	collect	exhaustive	quantitative	data.	
The	computer	applications	used	by	the	courts	do	not	make	it	possible	to	identify	files	
containing	foreign	elements.	

A	 development	 in	 national	 legislation	 towards	 greater	 compliance	 with	 the	
principles	of	equality	and	 respect	 for	 the	 rights	of	people	 in	a	 state	of	 vulnerability	
has	 been	 observed.	 Protective	 measures	 based	 on	 incapacity	 and	 therefore	 the	
forfeiture	or	substitution	of	human	rights	are	giving	way	to	more	flexible	assistance	
measures	 that	 are	more	 respectful	 of	 the	 physical	 and	mental	 capacities	 of	 adults,	
focusing	the	judge's	role	on	the	search	for	the	subsidiarity	of	its	intervention	and	the	
necessity	and	the	proportionality	of	the	protection	measure.	

At	the	EU	level,	a	strengthening	of	the	European	legal	and	judicial	framework	for	
the	 protection	 of	 adults	 appears	 necessary.	 The	 European	 inspection	 mission	
therefore	suggests	the	creation	of	a	new	instrument	for	defining	common	concepts,	
tools	 and	 principles	 to	 promote	 the	 understanding	 and	 implementation	 of	 civil	
judicial	 cooperation	 for	 the	 protection	 of	 adults.	 In	 this	 regard,	 the	 report	
recommends	considering	comprehensive,	more	systemic	protection	 for	adults,	both	
at	 civil	 and	 criminal	 level,	 but	 also	 adapted	 to	 changes	 in	 the	 state	of	 physical	 and	
mental	health	of	adults,	analogous	to	the	protection	of	minors.	

The	creation	of	a	European	instrument	specially	dedicated	to	the	protection	of	
adults	 should	 facilitate	 the	 enforceability,	 publicity,	 recognition	 and	 cross-border	
enforcement	of	all	judicial	measures	and	legal	acts	for	the	protection	of	adults.	

These	acts	should	be	recorded	and	listed	in	directories	or	civil	registers	for	the	
protection	of	adults.	These	directories	would	also	make	it	easier	to	issue	multilingual	
electronic	 European	 certificates	 of	 representation	 to	 those	 responsible	 for	 the	
protection	of	adults.	

To	 do	 this,	 Union	 law	 and	 the	 rights	 of	 the	 Member	 States	 should	 define	 a	
regime	 that	 derogates	 from	 the	 principle	 of	 prohibiting	 the	 processing	 of	 sensitive	
personal	data	based	on	the	best	interests	of	the	protected	adult	and	the	effectiveness	
of	the	exercise	of	their	rights	and	freedoms.	

Training	 and	 specialisation	 actions	 should	 be	 undertaken	 for	 judges	 and	 even	
more	so	for	prosecutors.	
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adults	....................................................................................................................	55	
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Summary	

Summary	................................................................	Erreur	!	Le	signet	n’est	pas	défini.	

List	of	recommendations	.........................................................................................	6	

Introduction	...........................................................	Erreur	!	Le	signet	n’est	pas	défini.	

1.	 THE	LEGAL	FRAMEWORK	AND	SCOPE	OF	EUROPEAN	CIVIL	PROTECTION	FOR	ADULTSErreur	!	 Le	
signet	n’est	pas	défini.	

1.1	 The	absence	of	a	global	framework	for	European	judicial	cooperation
	 Erreur	!	Le	signet	n’est	pas	défini.	

1.1.1	 Coherent	but	poorly	ratified	international	judicial	cooperation	
instruments	.........................................................	Erreur	!	Le	signet	n’est	pas	défini.	

1.1.2	 Useful	but	unused	European	civil	judicial	cooperation	instruments	in	the	
area	of	adult	protection	......................................	Erreur	!	Le	signet	n’est	pas	défini.	

1.2	 Varied	national	judicial	protection	mechanisms	..	Erreur	!	Le	signet	n’est	pas	
défini.	

1.2.1	 The	absence	of	a	legal	definition	of	the	vulnerable	adult	...	Erreur	!	Le	signet	
n’est	pas	défini.	

1.2.2	 Different	types	of	civil	judicial	protection	measures	...	Erreur	!	Le	signet	n’est	
pas	défini.	

1.2.3	 Range	of	legal	proceedings	for	the	protection	of	adults	.....	Erreur	!	Le	signet	
n’est	pas	défini.	

1.2.4	 A	shift	in	the	role	of	the	judge	in	the	judicial	protection	of	adults	 Erreur	!	Le	
signet	n’est	pas	défini.	

1.2.5	 The	growing	role	of	prosecutors	in	the	civil	protection	of	adults	..	Erreur	!	Le	
signet	n’est	pas	défini.	

1.2.6	 Protection	of	assets	..................................	Erreur	!	Le	signet	n’est	pas	défini.	

1.3	 Extrajudicial	stakeholders	in	the	protection	of	adults	Erreur	!	Le	signet	n’est	
pas	défini.	

1.3.1	 Adults	as	stakeholders	in	their	own	protection	....	Erreur	!	Le	signet	n’est	pas	
défini.	

1.3.2	 The	place	of	the	family	and	support	professionals	in	the	representation	
of	adults	..............................................................	Erreur	!	Le	signet	n’est	pas	défini.	

1.3.3	 The	role	and	special	position	of	notaries	...	Erreur	!	Le	signet	n’est	pas	défini.	
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1.3.4	 The	position	of	lawyers	.............................	Erreur	!	Le	signet	n’est	pas	défini.	

2.	 INADEQUATE	IMPLEMENTATION	OF	EUROPEAN	JUDICIAL	COOPERATIONErreur	!	 Le	 signet	
n’est	pas	défini.	

2.1	 A	low	volume,	but	constantly	increasing	number,	of	cases	relating	to	
judicial	cooperation	............................................	Erreur	!	Le	signet	n’est	pas	défini.	

2.2	 Difficulties	related	to	the	lack	of	cross-border	recognition	of	protection	
measures	and	the	powers	of	adult	representatives	........	Erreur	!	Le	signet	n’est	pas	
défini.	

2.2.1	 Inhomogeneous	national	legislation	.........	Erreur	!	Le	signet	n’est	pas	défini.	

2.2.2	 The	lack	of	a	global	recognition	mechanism	........	Erreur	!	Le	signet	n’est	pas	
défini.	

2.3	 Difficulties	related	to	the	lack	of	knowledge	of	traditional	judicial	
cooperation	mechanisms	and	specific	instruments	.........	Erreur	!	Le	signet	n’est	pas	
défini.	

2.4	 Difficulties	related	to	the	lack	of	digital	traceability	...	Erreur	!	Le	signet	n’est	
pas	défini.	

2.5	 Specific	cross-border	difficulties	between	France	and	Belgium	....	Erreur	!	Le	
signet	n’est	pas	défini.	

3.	 AN	 ENHANCED	 FRAMEWORK	 FOR	 EUROPEAN	 JUDICIAL	 COOPERATION	 TO	 PROMOTE	 THE	
PROTECTION	OF	ADULTS	................................................	Erreur	!	Le	signet	n’est	pas	défini.	

3.1	 Informing,	raising	awareness	and	training	in	the	use	of	civil	judicial	
cooperation	instruments.	....................................	Erreur	!	Le	signet	n’est	pas	défini.	

3.2	 Defining	a	legal	taxonomy	adapted	to	the	challenges	of	protecting	adults
	 Erreur	!	Le	signet	n’est	pas	défini.	

3.2.1	 ‘Capability’	and	aptitude	before	incapacity	and	inability	...	Erreur	!	Le	signet	
n’est	pas	défini.	

3.2.2	 Defining	a	common	European	terminology	for	the	different	representation	
mandates	............................................................	Erreur	!	Le	signet	n’est	pas	défini.	

3.2.3	 Defining	the	principles	of	universal	protection	for	adults	...	Erreur	!	Le	signet	
n’est	pas	défini.	

3.2.4	 Defining	the	area	of	criminal	and	civil	adult	protection	.....	Erreur	!	Le	signet	
n’est	pas	défini.	

3.3	 Including	adult	protection	in	the	European	digital	space	and	the	
digitalisation	of	judicial	cooperation	...................	Erreur	!	Le	signet	n’est	pas	défini.	
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3.3.1	 Creating	a	European	certificate	of	representation	Erreur	!	Le	signet	n’est	pas	
défini.	

3.3.2	 Creating	interconnected	national	registers	for	the	protection	of	adults
	 Erreur	!	Le	signet	n’est	pas	défini.	

3.4	 Creating	a	European	civil	mutual	assistance	legal	instrument	dedicated	to	
the	protection	of	adults	......................................	Erreur	!	Le	signet	n’est	pas	défini.	

3.4.1	 Restating	the	fundamental	principles	and	rights	for	the	protection	
of	adults	..............................................................	Erreur	!	Le	signet	n’est	pas	défini.	

3.4.2	 Facilitating	the	recognition	and	enforcement	of	judicial	or	extrajudicial	acts	
and	protection	measures	through	a	certification	mechanism.	......	Erreur	!	Le	signet	
n’est	pas	défini.	

Conclusion	..............................................................	Erreur	!	Le	signet	n’est	pas	défini.	
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Introduction	

In	 a	 mission	 letter	 dated	 14	September	 2021,	 the	 European	 Commission	
approached	 the	 presidency	 of	 the	 European	Network	 of	 Justice	 Inspection	 Services	
(RESIJ)	with	a	request	for	assistance	in	the	context	of	the	work	it	is	carrying	out	with	
regard	to	the	cross-border	protection	of	adults.	

The	European	Commission	wishes	to	be	able	to	establish	a	precise	overview	of	
judicial	cooperation	between	Member	States	in	matters	relating	to	the	protection	of	
adults,	 whether	 or	 not	 these	 States	 are	 parties	 to	 the	 Hague	 Convention	 of	
13	January	 2000	 on	 the	 International	 Protection	 of	 Adults.	 It	 wants	 to	 be	 able	 to	
identify	 problems	 and	 needs	 in	 matters	 of	 judicial	 cooperation,	 as	 well	 as	 good	
practices.	

This	 report	 could	 thus	 indirectly	 contribute	 to	 the	 request	 made	 by	 the	
European	Parliament	 in	 a	 resolution	of	 1	June	2017	 that	 the	 European	Commission	
draw	 up	 a	 report	 listing	 the	 problems	 encountered	 and	 best	 practices	 for	 the	
application	of	the	Hague	Convention1.	

The	 report	 of	 the	 European	 network	 of	 inspections	 has	 thus	 endeavoured	 to	
remove	the	practical	obstacles	encountered	by	the	Commission	 in	accessing	 judicial	
data	by	collecting	information	as	closely	as	possible	from	organisations	and	national	
stakeholders	in	the	protection	of	adults,	and	thus	providing	an	objective	view	of	the	
reality	on	the	ground.	

The	European	inspection	team	

The	 European	Network	 of	National	 Justice	 Inspection	 Services	 is	 a	 network	 of	
governmental	experts	whose	member	countries	are:	BE/BG/ES/FR/IT/PT/RO.	Albania	
is	 an	 observer	member.	 RESIJ	 experts	 are	mostly	 judges	 and	 prosecutors,	 auditors	
and	specialists	in	the	evaluation	and	monitoring	of	courts.	They	have	access	to	judicial	
data	 and	 are	 able	 to	 establish	 direct	 links	 with	 the	 central	 authorities	 of	 their	
respective	countries.	

RESIJ	experts	carry	out	their	work	in	accordance	with	their	European	evaluation	
guide2	and	the	ethical	principles	of	their	Code	of	Ethics	guide	their	work3.	 	

																																																													
1	European	Parliament	resolution	of	1	June	2017	containing	recommendations	to	the	

Commission	on	the	protection	of	vulnerable	adults	–	
https://www.europarl.europa.eu/doceo/document/TA-8-2017-0235_EN.html.	

2	Annex	1.1.	
3	Annex	1.2.	
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A	specially	designated	European	 inspection	team	was	made	up	of	members	of	
the	 national	 inspection	 authorities	 of	 Spain,	 France,	 Italy,	 Portugal,	 Romania	 and	
Bulgaria	and,	to	a	lesser	extent,	Belgium4.	

A	field	survey	for	the	purpose	of	collecting	qualitative	and	quantitative	data	on	
the	 number	 of	 cross-border	 cases,	 the	 practice	 of	 courts	 of	 first	 instance	 and	 the	
concrete	 difficulties	 encountered	 by	 protected	 persons	 has	 been	 carried	 out	 in	 all	
these	 countries.	 The	 situation	 in	 Belgium	 was	 partially	 studied	 during	 a	
videoconference	organised	on	the	initiative	of	the	High	Council	of	Justice	of	Belgium.	
Focused	 on	 specific	 Franco-Belgian	 cross-border	 issues5,	 it	 brought	 together	 the	
Belgian	 central	 authority,	 the	 Belgian	 correspondent	 of	 the	 Hague	 Convention	 and	
French	and	Belgian	judges	who	are	specialised	in	this	dispute.	

Methodology	

In	accordance	with	their	guide	to	European	evaluation,	the	RESIJ	experts	wrote	
a	framework	letter6	which	defined	the	scope	of	the	mission7	and	specific	assessment	
tools	have	been	constructed	with	the	production	of	common	questionnaires.	

Four	types	of	questionnaires	written	in	French	were	initially	produced	for	courts	
and	tribunals,	administrations	and	central	authorities	concerned	with	the	protection	
of	 adults,	 and	 finally	 for	 national	 and	 European	 representations	 of	 notaries	 and	
lawyers8.	 	

																																																													
4	 For	 FR:	 Mission	 coordination:	 Delphine	 AGOGUET,	 Ludovic	 BELFANTI,	 Marie	 DERAIN	 de	

VAUCRESSON,	members	 of	 the	 General	 Inspectorate	 of	 Justice.	 For	 ES:	Mariano	 LOPEZ	MOLINA	 judge;	
José	Juan	MORENO	RUIZ	and	Carlos	Ricardo	PUIGC,	Pablo	CATALAN	GARCIA,	inspectors	of	the	inspection	
service	of	the	General	Council	of	the	Judiciary;	Maria	del	REMEI	VERGES	CORTIT,	judge.	For	IT:	Emanuela	
ALIVERTI,	 coordinator	 of	 the	 international	 group	 of	 the	 General	 Inspectorate	 at	 the	 Italian	Ministry	 of	
Justice;	Tiziana	IZIANA	GUALTIERI,	Nicoletta	LOLLI,	Monica	SARTI,	Pasquale	SANSONETTI,	Mario	DI	IORIO,	
Giuseppe	FARINELLA,	Andrea	LISI.	For	PT:	Sofia	MARTINS	da	SILVA,	judge,	member	of	the	High	Council	of	
the	Judiciary;	Artur	da	SILVA	OLIVEIRA,	judge	at	the	Court	of	Appeal,	Judicial	Inspector;	César	DELGADO	de	
MELO,	 legal	adviser	to	the	office	of	the	High	Council	of	the	Judiciary.	BG:	Lyubomir	KRUMOV,	Inspector;	
Nina	NIKOLOVA	and	Stefka	DIMITROVA,	experts	of	 the	 Judicial	 Inspectorate	of	Bulgaria.	 For	RO:	Denisa	
MURARIU,	judge,	and	Nicoleta	RHFIR,	prosecutor,	members	of	the	Judicial	Inspectorate.	

5	 Observation	 of	 a	 significant	 number	 of	 ageing	 and/or	 disabled	 people	 housed	 in	 border	
institutions	in	Belgium	who	are	subject	to	protection	measures	decided	and	monitored	by	French	judges.	

6	Annex	2.	
7	 When	 the	 framework	 note	 was	 drawn	 up,	 it	 was	 decided	 to	 exclude	 the	 problems	 of	 adult	

psychiatric	 care	 and	 involuntary	 hospitalisation	 or	 hospitalisation	 at	 the	 request	 of	 a	 third	 party	 for	
reasons	of	public	safety	or	individual	protection	from	the	scope	of	the	study.	

8	Annexes	3.1	to	3.4.	
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These	 questionnaires	were	 then	 translated	 into	 the	 language	 of	 each	 country	
and	 adapted	 according	 to	 the	 specific	 judicial	 organisation	 of	 each	 Member	 State	
partner	in	the	evaluation.	In	all	countries,	information	was	obtained	either	by	sending	
the	 questionnaire	 over	 the	 internet	 or	 by	 hearings	 and	 interviews	 conducted	 by	
videoconference	or	in	the	presence	of	the	various	people	interviewed.	

National	reports,	annexed	to	this	report,	have	been	drawn	up	by	each	country.	
Following	 the	 same	approach,	 these	preliminary	 reports	made	 it	 possible	 to	 collect	
available	 national	 judicial	 data,	 analyse	 national	 difficulties	 and	 good	 practices	 and	
incorporate	the	position	of	the	various	administrative,	association	and	judicial	players	
in	the	protection	of	adults.	

Consultation	 and	 analysis	 of	 the	 different	 national	 situations	 then	 made	 it	
possible	 to	 draw	 up	 a	 final	 report	 presenting	 the	 legal	 framework	 for	 European	
judicial	 cooperation	 in	 matters	 of	 civil	 protection	 for	 adults	 (1),	 the	 operational	
difficulties	 identified	 (2)	 and	 the	 recommendations	 of	 the	 European	 inspection	
mission	to	strengthen	the	legal	framework	for	judicial	cooperation	in	matters	of	civil	
protection	for	adults	(3).	

1.	 THE	 LEGAL	FRAMEWORK	AND	SCOPE	OF	EUROPEAN	CIVIL	PROTECTION	FOR	
ADULTS	

1.1	 The	absence	of	a	global	framework	for	European	judicial	cooperation	

1.1.1	 Coherent	 but	 poorly	 ratified	 international	 judicial	 cooperation	
instruments	

The	 Hague	 Convention	 of	 13	January	 2000	 on	 the	 International	 Protection	 of	
Adults,9	whose	structure	 is	similar	 to	that	of	 the	Convention	of	19	October	1996	on	
the	 Protection	 of	 Children,	 aims	 to	 facilitate	 international	 judicial	 cooperation	 in	
matters	of	the	protection	of	adults	by	providing	rules	on	 jurisdiction,	applicable	 law	
and	 international	 recognition	as	well	as	 the	application	of	protective	measures.	The	
convention	establishes	a	mechanism	for	cooperation	between	the	authorities	of	the	
Contracting	States.	 	

																																																													
9	

https://www.europarl.europa.eu/document/activities/cont/201212/20121219ATT58310/20121219	
ATT58310EN.pdf.	

http://www.textes.justice.gouv.fr/art_pix/1_rapport_explicatif2.pdf.	
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Article	 1	 of	 the	 convention	 defines	 the	 scope	 of	 implementation,	 namely	
situations	 of	 an	 international	 nature	 in	 the	 area	 of	 protection	 for	 adults	 who,	 by	
reason	 of	 an	 impairment	 or	 insufficiency	 of	 their	 personal	 faculties,	 are	 not	 in	 a	
position	 to	 protect	 their	 interests,	 with	 the	meaning	 of	 the	 term	 ‘vulnerable’	 thus	
being	defined.	The	term	‘adult’	is	defined	in	Article	2	as	a	person	who	has	reached	the	
age	of	18	years.	Article	3	of	the	convention	defines	the	scope	of	protection	by	listing	
the	protection	measures	that	 fall	under	the	protection	of	adults	and	excludes	other	
areas	in	Article	4.		

Despite	 its	 flexibility	 and	 the	 existence	 of	 rules	 for	 preventing	 conflicts	 of	
jurisdiction,	 the	Hague	Convention	has	not	been	 ratified	by	all	 the	members	of	 the	
European	Union.	Currently	only	13	countries	have	ratified	this	convention:	Belgium,	
Cyprus,	Germany,	Estonia,	Finland,	France,	Latvia,	Monaco,	Austria,	Portugal,	Czechia,	
United	 Kingdom,	 Switzerland.	 Among	 the	 member	 countries	 of	 the	 European	
inspection	mission,	France,	Belgium	and	Portugal	have	signed	and	ratified	it,	and	Italy	
has	only	signed	it.	Ratification	of	the	convention	is	neither	completed	nor	planned	in	
Bulgaria,	Spain	or	Romania.	

At	the	same	time,	the	2006	Convention	on	the	Rights	of	Persons	with	Disabilities	
adopted	in	New	York	by	the	General	Assembly	of	the	United	Nations	on	13	December	
200610	 aims	 to	 promote,	 protect	 and	 ensure	 the	 respect	 and	 inherent	 dignity	 of	
persons	with	disabilities	 through	 their	 full	 and	equal	enjoyment	of	all	human	 rights	
and	fundamental	freedoms.	The	text	defines	‘persons	with	disabilities’	as	those	who	
have	 long-term	 physical,	 mental,	 intellectual	 or	 sensory	 impairments	 which,	 in	
interaction	with	various	barriers,	may	hinder	 their	 full	 and	effective	participation	 in	
society	on	an	equal	basis	with	others11.	

The	convention	lists	the	general	obligations	of	States	Parties	which	undertake	to	
guarantee	 and	 promote	 the	 full	 exercise	 of	 all	 human	 rights	 and	 all	 fundamental	
human	 freedoms	 for	all	 persons	with	disabilities	without	discrimination	of	 any	kind	
based	on	disability.	As	of	5	May	2022,	it	has	been	signed	by	100	countries	and	ratified	
by	 94.	 As	 far	 as	 the	 member	 countries	 of	 this	 European	 inspection	 mission	 are	
concerned,	 Bulgaria,	 Spain,	 Italy,	 France	 and	 Portugal	 have	 ratified	 it,	 and	 Bulgaria	
and	Romania	have	signed	it12.	 	

																																																													
10	 https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-

disabilities.html#Fulltext.	
11	 The	meaning	 and	 scope	 of	 these	 provisions	 have	 been	 clarified	 by	 the	UN	 Committee	 on	 the	

Rights	of	Persons	with	Disabilities,	in	its	General	Comment	No	1	(2014)	on	Article	12,	dated	19	May	2014.	
In	 light	of	the	general	principles	set	out	 in	Article	3	of	the	CRDP,	the	Committee	thus	reaffirms	that	the	
fact	that	a	person	is	recognised	as	a	disabled	person	or	suffers	from	an	incapacity	cannot	justify	that	they	
be	deprived	of	their	legal	capacity	or,	consequently,	of	any	of	the	rights	provided	for	in	the	convention.	

12	https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-
a&chapter=4&clang=_ena&chapter=4&clang=_en.	
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1.1.2	 Useful	but	unused	European	civil	judicial	cooperation	instruments	in	
the	area	of	adult	protection	

While	 Regulation	 (EU)	 No	 1215/2021	 on	 jurisdiction	 and	 the	 recognition	 and	
enforcement	of	judgments	in	civil	and	commercial	matters	excludes	cases	concerning	
‘the	 status	 or	 legal	 capacity	 of	 natural	 persons,	 rights	 in	 property	 arising	 out	 of	 a	
matrimonial	 relationship	 or	 out	 of	 a	 relationship	 deemed	 by	 the	 law	 applicable	 to	
such	relationship	to	have	comparable	effects	to	marriage’,	this	is	not	the	case	for	the	
other	European	instruments	which	establish	the	traditional	mechanisms	of	European	
judicial	cooperation.	

The	 European	 mission	 notes	 that	 judicial	 cooperation	 in	 matters	 of	 adult	
protection	 should	 better	 benefit	 from	 the	 levers	 of	 existing	 traditional	 judicial	
cooperation	mechanisms.	

Thus,	Regulation	(EC)	No	1206/2001	on	cooperation	between	the	courts	of	the	
countries	 of	 the	 European	 Union	 in	 obtaining	 evidence	 in	 civil	 and	 commercial	
matters	applies	in	civil	or	commercial	matters	in	the	case	of	requests	for	active	legal	
aid	or	authorisation	of	passive	legal	aid	by	a	court,	in	order	to	enhance	the	evidence	
obtained	in	proceedings	in	which	the	court	is	engaged	or	will	be	engaged.	

The	mission	considers	that	this	instrument,	which	allows	the	competent	court	of	
a	Member	State	to	request	the	competent	court	of	another	Member	State	to	directly	
execute	an	investigative	measure	or	have	one	executed	when	legal	proceedings	have	
already	been	 initiated,	 should	be	better	 considered	 (see	Part	 2-1)	 and	apply	 to	 the	
protection	of	adults.	

The	use	of	this	regulation,	which	favours	direct	and	horizontal	dialogue	between	
national	 judges,	should	be	considered	 in	the	area	of	adult	protection,	particularly	 in	
the	 case	 of	 legal	 proceedings	 aimed	 at	 administering	 evidence	 in	 order	 to	 take,	
modify	 or	 revoke	 protection	 measures	 when	 the	 judicial	 decision	 involves	 the	
verification	of	cross-border	foreign	elements.	

Similarly,	 the	 mission	 considers	 that	 Regulation	 (EC)	 No	 1393/2007	 on	 the	
service	 in	 the	 Member	 States	 of	 judicial	 and	 extrajudicial	 documents	 in	 civil	 and	
commercial	 matters	 should	 be	 better	 considered	 in	 terms	 of	 the	 protection	 of	
adults13.	

Indeed,	 whether	 they	 involve	 judicial	 protection	 measures	 or	 extrajudicial	
measures	 such	 as	 future	 protection	 mandates,	 advance	 directives	 or	 incapacity	
mandates,	 depending	 on	 the	 terminology	 of	 each	 country,	 these	 cross-border	 acts	
relating	to	protected	adults	could	fall	within	the	scope	of	Regulation	(EC)	1348/2000.	 	

																																																													
13	https://op.europa.eu/en/publication-detail/-/publication/f6b61737-4e88-462c-ac18-

d9b175d6a8de/language-en.	
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However,	 the	 European	 mission	 found	 that	 these	 different	 instruments	 of	
judicial	 cooperation	 in	 civil	 matters	 are	 not	 used	 in	 the	 area	 of	 judicial	 adult	
protection.	

This	results	in	a	form	of	inequality	in	the	treatment	of	protected	adults	who	do	
not	 benefit	 directly	 from	 these	 instruments	 of	 mutual	 civil	 assistance	 which	 are	
intended	 for	 all	 European	 citizens,	 even	 though	 their	 vulnerability	 requires	 full	 and	
equal	access	to	justice,	within	the	meaning	of	the	2006	Convention.	

1.2	 Varied	national	judicial	protection	mechanisms	

1.2.1	 The	absence	of	a	legal	definition	of	the	vulnerable	adult	
The	 work	 carried	 out	 by	 the	 European	 inspection	 mission	 has	 shown	 that,	

although	there	is	no	single,	well-defined	concept	of	‘vulnerable	adult’,	all	the	judicial	
systems	 examined	 take	 into	 account,	 for	 the	 purposes	 of	 the	 application	 of	 a	
protection	measure	for	an	adult,	'a	change	or	insufficiency	in	personal	faculties’,	the	
scope	 of	 which	 can	 vary	 considerably.	 Some	 States	 refer	 to	 mental	 disorders,	
deficiencies	 or	 illnesses,	 while	 others	 cover	 mental	 but	 also	 physical	 deficiencies	
(France,	Italy)	or	more	broadly	the	‘state	of	health’.	

Furthermore,	the	inability	to	protect	one's	own	interests	or	look	after	one's	own	
business	 is	 a	 situation	 that	 exists	 in	 all	 legal	 systems	 when	 it	 comes	 to	 defining	
incapacity:	for	example,	in	Portugal,	reference	is	made	to	incapacity	to	‘exercise	one's	
rights	 or	 fulfil	 one's	 duties’,	 in	 Spain	 to	 the	 ‘inability	 to	 understand’,	 in	 Italy	 to	 the	
‘inability	 to	 understand	 and	 express	 one's	 will’	 (incapacità	 di	 intendere	 e	 di	 vole)	
and/or	‘inability	to	look	after	one's	own	interests’	(Italy	and	France).	

In	 any	 case,	 all	 legal	 systems	 provide	 for	 measures	 –	 judicial	 and/or	
administrative	–	 to	ensure	 the	protection	or	 support	of	persons	who	are	unable	 to	
exercise	their	rights	or	assume	their	obligations	in	full	awareness	of	the	meaning,	the	
value	and	scope	of	their	decisions	and	to	look	after	their	interests.	 	
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1.2.2	 Different	types	of	civil	judicial	protection	measures	
The	legislation	of	the	countries	covered	by	this	study	provides	for	various	legal	

measures	to	protect	the	 ‘vulnerable’	adult,	 i.e.	the	adult	citizen	–	who,	as	such,	can	
personally	and	freely	exercise	their	rights,	take	care	of	their	property	and	fulfil	their	
obligations	without	having	recourse	to	the	assistance	of	third	parties	–	who	is	unable,	
even	partially	or	temporarily,	to	provide	for	their	own	interests.	

The	 Italian	 Civil	 Code	 provides	 for	 the	 strict	 institutions	 or	 regimes	 of	
prohibition	 and	 incapacitation,	 though	 these	 are	 applied	 sparingly	 in	 favour	 of	 the	
more	flexible	measure	of	‘supportive	administration’.	As	observed	in	the	case	law	of	
the	 Italian	 Supreme	 Court	 (see	 recently	 Cass.	 Sez.	 2	 –	 Award	 No	 6079	 of	 4	March	
2020),	the	supportive	administration:	aims	to	offer	those	who	find	it	impossible,	even	
partially	or	temporarily,	to	provide	for	their	own	interests,	an	instrument	of	assistance	
which	sacrifices	as	 little	as	possible	 their	capacity	 to	act,	distinguishing	 itself	by	 this	
specific	 function	 from	other	 institutions	 for	 the	 protection	 of	 incompetents,	 such	 as	
prohibition	and	incapacitation	[...]	This	protection	regime	should	not	be	identified	as	
being	 intended	 for	 low	 degrees	 of	 vulnerability,	 but	 rather	 as	 a	measure	 of	 a	 high	
degree	 of	 ability	 to	 adapt	 to	 the	 needs	 of	 the	 person,	 thanks	 to	 the	 flexibility	 and	
greater	agility	of	its	application	procedure.	

To	grant	such	a	measure,	the	judge	must	assess	whether	such	a	measure	meets	
the	aforementioned	requirements,	essentially	taking	into	account	the	type	of	activity	
to	be	carried	out	on	behalf	of	the	beneficiary	and	also	the	seriousness	and	duration	of	
the	 illness,	 or	 the	 nature	 and	 duration	 of	 the	 impediment,	 as	 well	 as	 all	 other	
circumstances	of	the	case14.	

The	 French	 Civil	 Code	 provides	 for	 different	 judicial	 protection	 measures:	
judicial	protection,	guardianship,	curatorship	and	family	authorisation	(Articles	494-1	
to	494-12	of	the	Civil	Code).	

In	Romania,	the	protection	of	a	person	who	is	unable	to	provide	for	their	own	
interests	due	to	mental	infirmity	(insanity	or	mental	weakness)	is	ensured,	by	means	
of	a	judicial	prohibition,	under	Articles	164-177	(as	well	as	Articles	110-163	insofar	as	
they	 are	 applicable	 and	 do	 not	 contradict	 the	 provisions	 of	 Articles	 164-177	 and	
Articles	178-186	of	Law	No	287/2009	on	the	Civil	Code).	The	role	of	a	curator	is	also	
provided	for.	 	

																																																													
14	Free	translation.	
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In	Bulgarian	law,	several	laws	provide	enhanced	and	special	protection	for	the	
rights	 of	 people	with	 learning	 disabilities,	 to	 prevent	 them	 from	 taking	 legal	 action	
that	 could	 harm	 their	 own	 interests.	 Article	 5	 of	 the	 Persons	 and	 Family	 Act	 1953	
provides	that	minors	(between	the	ages	of	14	and	18)	and	adults	who	are	unable	to	
look	 after	 their	 own	 interests	 by	 reason	 of	 mental	 illness	 or	 mental	 disability	 are	
completely	deprived	of	their	legal	capacity,	declared	legally	incompetent	and	placed	
under	complete	guardianship;	adults	suffering	from	such	illnesses	whose	condition	is	
not	as	serious	are	placed	under	limited	guardianship.	

Since	10	February	2019,	the	Portuguese	legal	system	has	provided	for	the	legal	
regime	 of	 accompanied	 adults,	 which	 aims	 to	 protect	 people	 who,	 for	 whatever	
reason,	are	unable	to	manage	their	person	or	their	property	without	supervision.	

Likewise,	 the	 Spanish	 legal	 system,	 through	 Law	 8/2021,	 was	 inspired	 by	
respect	for	the	dignity	of	the	person,	the	protection	of	their	fundamental	rights	and	
respect	for	the	free	will	of	the	disabled	person,	as	well	as	the	principles	of	necessity	
and	proportionality	of	the	support	measures	that	the	vulnerable	person	may	need	to	
exercise	their	legal	capacity	on	an	equal	basis	with	others.	Judicial	support	measures	
for	adults	with	disabilities	–	when	there	are	no	voluntary	measures	or	when	the	‘de	
facto	 guardianship’	 provided	 by	 one	 or	 more	 people	 from	 the	 family	 or	 social	
environment	is	not	sufficient	–	are	‘curatorship’	and	‘judicial	defence’.	

1.2.3	 Range	of	legal	proceedings	for	the	protection	of	adults	
• The	initiation	of	legal	protection	proceedings	

In	all	countries,	proceedings	for	the	granting	of	the	status	of	and	of	protection	
for	a	vulnerable	person	are	 introduced	by	a	written	document	on	the	 initiative	of	a	
public	or	private	party.	

In	 all	 legal	 systems,	 the	 public	 prosecutor	 is	 empowered	 to	 introduce	 the	
application,	addressed	to	the	judge,	which	must	be	accompanied	by	all	the	available	
documents	 concerning	 the	 beneficiary	 and	 their	 family	 (for	 example,	 birth	 and	
residence	 certificates,	 copy	 of	 clinical	 and	 medical	 documentation	 on	 incapacity,	
support	measure	where	one	exists).	 	
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• Consideration	of	the	application	by	the	judge	or	prosecutor	

Once	 the	 proceedings	 have	 been	 initiated,	 all	 legal	 systems	 provide	 for	 the	
vulnerable	 person	 to	 be	 heard,	 if	 necessary,	 in	 the	 place	 where	 they	 are	 (Italy,	
Portugal,	Romania)	–	unless	this	hearing	risks	infringing	on	their	private	life	(Spain)	or	
their	 health	 or	 if	 the	 person	 is	 unable	 to	 express	 their	will	 (France)	 –	 and	 relatives	
(Italy,	France,	Bulgaria).	Judges	can	always	take	investigative	measures	(for	example,	
social	 investigation,	 police	 investigation,	 requests	 for	 information	 from	 a	 financial	
institution,	 a	 notary,	 the	 town	 council,	 the	 hospital	 social	 services)	 and	 an	 expert	
psychiatric	 report	 is	commonly	ordered	 for	 the	 forensic	assessment	of	 the	subject's	
mental	health.	The	procedure	 is	different	 in	Romania,	where	the	prosecutor,	 if	they	
have	not	 initiated	 the	proceedings,	 is	 invested	with	 investigative	powers,	which	are	
reserved	for	judges	in	other	countries.	During	the	proceedings,	the	judge	can	take	the	
necessary	and	urgent	steps	 for	 the	care	of	 the	person	and	for	 the	preservation	and	
administration	of	property	(Italy,	Portugal,	Romania).	Lastly,	there	are	provisions	for	
making	the	decisions	to	open,	modify	or	end	a	protection	measure	public	so	that	they	
can	be	enforced	against	third	parties.	

• The	 production	 of	 adult	 representation	 mandates	 of	 varied	 nature	 and	
content	

Once	the	state	of	‘vulnerability’	has	been	established	judicially,	it	is	necessary	to	
appoint:	 -	 the	 ‘curador’	 (Spain);	 the	 ‘guardian’	 or	 ‘curator’	 (Romania);	 the	
‘administratore	 di	 sostegno’	 or	 ‘guardian’	 or	 ‘curator’	 (Italy);	 the	 ‘accompagnatore’	
(Portugal);	the	‘tuteur’	or	‘curateur’	(France);	the	‘guardian’	(Bulgaria).	

In	all	the	legal	systems,	the	appointment	falls	to	the	Judicial	Authority,	with	the	
exception	 of	 the	 Bulgarian	 and	 Romanian	 legal	 systems	 which,	 after	 the	 judicial	
decision,	 provide	 for	 the	 opening	 of	 an	 administrative	 phase.	 The	 representation	
mandate	 in	 these	 two	countries	 is	 then	assigned	by	 the	 town	council	of	 the	adult's	
place	of	residence	(BG)	or	by	a	dedicated	local	administrative	committee	(RO)15.	

The	 legal	 systems	 examined	 provide	 that	 the	 representation	 mandate	 of	 the	
person	 appointed	 to	 protect	 the	 adult	 can	 be	 revoked	 at	 any	 time	 if	 it	 is	 legally	
established	that	they	are	not	fulfilling	their	duties	properly.	

The	 powers	 of	 the	 designated	 person	 vary	 considerably	 depending	 on	 the	
nature	of	the	measure	applied.	In	general,	in	the	case	of	guardianship,	the	designated	
person	represents	the	person	in	all	their	personal	and	financial	choices.	 	

																																																													
15	 The	organisation	of	 adult	 protection	by	 local	 administrative	 authorities	 in	 these	 two	 countries	

complies	 with	 point	 11	 of	 the	 recommendations	 of	 the	 European	 Parliament	 calling	 for	 greater	
involvement	of	local	authorities	and	communities	in	the	protection	of	adults.	
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While	 the	 powers	 of	 representation	 are	 often	 referred	 to	 in	 general	 terms,	
specific	 indications	 can	 be	 provided	 by	 the	 judge	 under	 the	 new	 legal	 protection	
regimes	 currently	 at	 work	 in	 several	 countries	 (see	 below,	 1.2.4).	 In	 the	 case	 of	
supportive	administration	(Italy)	or	a	support	person	(Portugal),	the	judge	determines	
the	 specific	 tasks	 of	 the	 designated	 person	 and	 the	 acts	 they	 are	 authorised	 to	
perform	in	the	name	and	on	behalf	of	the	beneficiary.	

In	the	case	of	judicial	protection,	provided	for	by	French	law,	the	beneficiary	of	
protection	retains	the	exercise	of	most	of	their	civil,	personal	and	property	rights,	but	
the	guardianship	judge	may	authorise	one	or	more	persons	chosen	from	among	their	
ascendants	or	descendants,	their	brothers	and	sisters	or,	unless	they	have	ceased	to	
live	together,	their	spouse,	their	partner	to	whom	the	person	is	bound	by	a	civil	pact	
of	 solidarity	 or	 their	 cohabitant,	 to	 represent	 them,	 assist	 them	or	 perform	one	 or	
more	acts	in	their	name.	

In	 any	 case,	 acts	 of	 extraordinary	 administration	 (for	 example,	 the	 transfer	 of	
real	estate)	always	require	prior	and	specific	authorisation	from	the	court	and/or	the	
guardianship	judge.	

Almost	all	legal	systems	provide	for	the	control	of	the	person	appointed	by	the	
guardianship	 judge	 (Italy,	 France)	 or	 by	 the	 guardianship	 and	 curatorship	
administrative	authority	(Bulgaria).	

• Modification,	 revocation	 and	 termination	 of	 legal	 proceedings	 for	 the	
protection	of	adults	

Judicial	protection	measures	are	generally	modifiable	and	revocable	and	end	on	
the	death	of	the	person	concerned	or	when	the	causes	which	gave	rise	to	them	cease	
to	exist.	

Various	individual	practices	have	been	noted	among	judges	in	the	event	of	the	
protected	 adult	 moving	 to	 another	 country.	 Some	 close	 the	 file	 when	 the	
geographical	 distance	 no	 longer	 allows	monitoring	 and	 control,	 while	 other	 judges	
maintain	the	protection	measure	pending	the	implementation	of	another	measure	in	
the	adult's	new	state	of	residence.	Hearings	have	shown	that	at	no	time	were	these	
practices	 guided	 by	 consideration	 of	 the	 mechanisms	 proposed	 by	 the	 Hague	
Convention.	 Similarly,	 recourse	 to	 the	 European	 judicial	 network	 for	 judicial	
cooperation	 in	 civil	 and	 commercial	 matters	 was	 never	 mentioned	 by	 the	
practitioners	interviewed.	 	
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Moreover,	 the	establishment	of	a	mandatory	period	for	reviewing	measures	 is	
not	provided	for	in	all	countries.	A	periodic	review	is	mandatory	after	5	years	under	
Portuguese	legislation.	French	legislation	provides	for	a	maximum	duration	of	5	years	
for	simple	and	enhanced	curatorship,	and	10	years	for	guardianship.	Before	the	end	
of	the	period	that	was	initially	established,	the	protection	measure	must	be	reviewed,	
failing	which,	 it	 automatically	 ceases	 at	 the	 end	 of	 the	 period.	 Lastly,	 all	 countries	
provide	the	option	of	appealing	against	decisions	taken	with	regard	to	the	protection	
of	vulnerable	adults,	whether	they	are	confirmed,	rejected	or	modified.	

1.2.4	 A	shift	in	the	role	of	the	judge	in	the	judicial	protection	of	adults	
Protection	 measures	 are	 increasingly	 envisaged	 with	 a	 view	 to	 affecting	 the	

person's	 autonomy	 as	 little	 as	 possible,	 by	 adjusting	 the	measure	 to	 real	 needs	 in	
order	to	reduce	protection	to	the	degree	that	is	strictly	necessary,	taking	into	account	
the	needs	and	wishes	of	the	person,	as	well	as	their	prospects	for	development.	

In	 fact,	 national	 legal	 systems	 are	 moving	 towards	 the	 introduction,	 either	
exclusively	 (Portugal	and	Spain)	or	 concomitantly	 (for	 example,	 Italy),	 of	 a	 form	of	
protection	 for	 the	 vulnerable	 person	 that	 is	 more	 flexible	 and	 more	 adaptable	 to	
different	 realities,	 promoting	 the	 well-being	 and	 recovery	 of	 assisted	 persons,	
allowing	 them	greater	 autonomy,	 respecting	 their	will	 and	 the	 full	 exercise	of	 their	
rights	and	the	fulfilment	of	their	duties	and	limiting	the	enjoyment	of	their	rights	as	
little	as	possible.	

In	France,	the	current	applicable	legal	framework	is	that	established	by	Law	No	
2007-308	of	5	March	2007	and	several	subsequent	amendments,	the	most	recent	of	
which	 is	Law	No	2019-222	of	23	March	2019	and	 its	 implementing	decree	No	2019-
756	of	22	July	2019,	which	simplified	legal	proceedings.	

The	 main	 idea	 is	 to	 have	 recourse	 to	 legal	 protection	 when	 it	 is	 strictly	
necessary,	 in	 the	event	of	a	medically	 confirmed	alteration	of	 faculties	 (principle	of	
necessity)	 and	 in	 the	 exclusive	 interest	 of	 the	 person	 concerned	 by	 resorting	 to	 a	
conventional	 agreement	 if	 this	 makes	 it	 possible	 to	 sufficiently	 provide	 for	 the	
interests	of	the	person	(principle	of	subsidiarity);	it	encourages	the	modulation	of	the	
measure	 (principle	 of	 proportionality)	 to	 reduce	 protection	 to	 what	 is	 strictly	
necessary,	taking	into	account	the	prospects	for	change	(principle	of	periodic	review	
of	legal	protection	measures).	 	
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In	 the	 wake	 of	 the	 new	 orientations	 followed	 by	 other	 States,	 as	 well	 as	 in	
compliance	with	international	provisions,	in	Italy	–	where	in	practice	the	institution	of	
‘supportive	administration’	is	now	applied,	if	not	exclusively,	probably	as	a	priority	–	
the	need	for	reform	aimed	at	abolishing	the	prohibition	(interdizione)	and	incapacity	
(inabilitazione)	 has	 been	 felt	 for	 a	 long	 time,	 resulting	 in	 the	 provision	 of	 a	 unique	
legal	protection	instrument,	that	of	supportive	administration,	to	protect	vulnerable	
persons.	

A	 bill	 submitted	 on	 9	September	 2019	 to	 the	 presidency	 of	 the	 Senate	 is	 still	
under	review.	

The	bill	defends	the	position	according	to	which	 ‘a	 legal	system	which	aims	to	
be	truly	focused	on	respect	for	the	fundamental	rights	of	the	fragile	person,	such	as	
the	 dignity	 of	 the	 person	 and	 the	 right	 to	 support,	 first	 and	 foremost’,	 can	 rely	 on	
prohibition	and	 incapacitation	measures.	The	vulnerable	person	cannot	be	deprived	
of	 the	 possibility	 of	 carrying	 out	 any	 legal	 transaction.	 Thus	 the	 reform	 under	
discussion	 proposes	 the	 elimination	 of	 these	 ‘incapacitating’	 measures	 in	 order	 to	
develop	 supportive	 administration,	which	 entrusts	 the	 guardianship	 judge	with	 the	
adjustment	of	the	interventions	that	limit	the	rights	of	the	beneficiary	on	the	basis	of	
their	exclusive	interest	and	their	‘capability’.	

As	soon	as	supportive	administration	is	initiated	to	protect	a	weak	or	vulnerable	
person,	 the	 guiding	 principle	 of	 the	 reform	 becomes	 full	 capacity	 to	 act	 –	 and	
therefore	 the	 possibility	 of	 performing	 the	 act	 –	 unless	 the	 person	 is	 deemed	
‘incapacitated’,	in	their	exclusive	interest,	by	the	guardianship	judge.	

1.2.5	 The	growing	role	of	prosecutors	in	the	civil	protection	of	adults	
In	the	absence	of	statistical	data	to	illustrate	the	situations	in	which	the	Public	

Prosecutor’s	Office	has	actually	been	involved	in	legal	proceedings	aimed	at	adopting	
protection	measures	for	vulnerable	persons,	the	experts	of	the	European	inspection	
team	questioned	the	prosecution	authorities	of	their	respective	countries.	

After	evaluating	the	legislative	framework	of	each	State,	it	was	found	that	there	
are	general	provisions	that	give	powers	to	the	public	prosecutor.	

In	 all	 national	 legislation,	 the	 public	 prosecutor	 is	 entrusted	 with	 the	 task	 of	
protecting	adults	 in	 civil	matters.	 This	 role	 is	 enshrined	 in	 the	Constitution	 in	 Spain	
and,	depending	on	the	country,	in	the	Civil	Code	and	ultimately	in	the	Criminal	Code,	
with	regard	to	the	adaptation	of	criminal	procedure	to	protected	adults.	 	
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With	regard	to	the	role	of	prosecutors	in	the	control	of	procedural	safeguards,	
each	 of	 the	 States	 has	 regulated	 the	 legal	 framework	 for	 their	 involvement	 in	
protection	measures	and	 the	situations	 in	which	 their	participation	 is	mandatory.	 It	
appears	that	these	guarantees	provided	for	in	national	legislation	are	very	similar	to	
those	granted	in	matters	of	juvenile	justice,	particularly	in	terms	of	the	organisation	
of	work	in	the	prosecutor's	office.	

Several	States	have	deemed	it	necessary	for	prosecutors	to	specialise	in	the	area	
of	adult	civil	protection.	

In	 Spain,	 in	 the	 large	 public	 prosecutor's	 offices,	 there	 are	 specialised	
prosecutors	 exclusively	 dedicated	 to	 this.	 Depending	 on	 the	 size	 and	 number	 of	
personnel	 assigned	 to	 a	 court,	 prosecutors	 share	 their	 activity	 in	 the	 protection	 of	
minors	and	adults	with	other	litigation	in	civil	matters.	Specialisation	in	all	territorial	
offices	is	guaranteed	by	a	network	of	delegated	prosecutors	and	coordinators.	Thus,	
the	 prosecutor	 continues	 to	 be	 a	 legitimate	 player	 in	 the	 protection	 of	 protected	
adults	where	their	presence	 in	all	support	proceedings	 is	essential	and	necessary.	 It	
ensures	that	proceedings	are	initiated	for	obtaining	a	protection	measure	if	there	are	
no	 family	 members	 available	 and	 that,	 in	 the	 processes	 involving	 persons	 with	
disabilities,	 the	 necessary	 adaptations	 and	 adjustments	 are	 made	 to	 ensure	 their	
participation	on	equal	terms.	

Thus,	 there	 is	 a	 proactive,	 civil	 service	 role	 of	 the	 public	 prosecutor	 in	 Spain,	
with	 the	 protection	 guarantees	 applicable	 to	 minors	 applied	 in	 the	 same	 way	 for	
adults.	Article	749	of	the	Spanish	Code	of	Civil	Procedure	regulates	the	involvement	
of	 the	 public	 prosecutor's	 office	 in	 proceedings	 relating	 to	 the	 adoption	 of	 judicial	
support	 measures	 for	 persons	 with	 disabilities.	 The	 public	 prosecutor	 ensures	
throughout	 the	 proceedings	 that	 the	 will,	 wishes,	 preferences	 and	 rights	 of	 the	
disabled	persons	participating	in	these	proceedings	are	preserved,	as	well	as	the	best	
interests	of	the	person.	Lastly,	the	involvement	of	the	public	prosecutor	is	mandatory	
when	one	of	the	parties	to	the	proceedings	is	a	minor,	a	disabled	person	or	is	legally	
incapacitated.	 	
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In	France,	the	public	prosecutor	exercises	‘general	supervision	of	the	protective	
measures	 within	 their	 jurisdiction’	 (Article	 416	 of	 the	 Civil	 Code),	 receives	 and	
supervises,	in	general,	the	‘medical’	judicial	protection	measures,	which	are	recorded	
in	a	register.	The	prosecutor	draws	up	the	annual	 list	of	doctors	authorised	to	draw	
up	 ‘detailed’	 medical	 certificates	 and	 can	 refer	 to	 the	 guardianship	 judge	 for	 the	
establishment	of	a	civil	protection	regime	or	a	 legal	support	measure.	On	the	other	
hand,	 the	public	 prosecutor	 is	 not	 systematically	 a	 party	 to	proceedings	 relating	 to	
the	 legal	 protection	 of	 adults;	 they	 will	 be	 if	 they	 decide	 to	 do	 so	 or	 if	 the	 judge	
invites	them.	The	prosecutor	is	informed	by	the	registry	of	the	hearing	‘and	can	give	
their	opinion	or	 their	submissions	on	the	advisability	and	the	protection	modalities,	
ex	 officio	 or	 at	 the	 request	 of	 the	 judge’.	 The	 public	 prosecutor	 is	 subsequently	
neither	 informed	 nor	 involved	 during	 the	 hearing	 of	 the	 adult	 to	 be	 protected.	
Moreover,	 the	 public	 prosecutor	 receives	 various	 reports	 from	 social	 services,	
hospitals,	as	well	as	from	private	individuals	who	do	not	have	the	status	of	applicant	
(doctors,	notaries,	etc.)	or	who	are	unable,	for	economic	reasons	related	to	the	cost	
of	 the	 certificate	 (charged	 at	 EUR	160,	 not	 including	 any	 travel	 expenses	 for	 the	
doctor	if	the	latter	has	to	visit	the	residence	of	the	adult	to	be	protected),	to	append	
to	 their	 application	 the	 certificate	 from	 the	 doctor	 on	 the	 list	 provided	 for	 this	
purpose.	 Lastly,	 the	 prosecutor	 should	 always	 examine	 the	 possibility	 of	
implementing	a	less	onerous	protection	measure	(principle	of	subsidiarity)	such	as	a	
future	protection	order16.	

In	Romania,	Article	131	of	the	Constitution	gives	the	Public	Ministry	the	task	of	
representing	the	general	interests	of	society	and	defending	the	rule	of	law,	as	well	as	
the	rights	and	freedoms	of	citizens.	Article	92	of	the	Code	of	Civil	Procedure	stipulates	
that	the	prosecutor	may	initiate	any	civil	action,	whenever	necessary	for	the	defence	
of	 the	 rights	 and	 legitimate	 interests	 of	minors,	 persons	 subject	 to	 prohibition	 and	
missing	 persons,	 as	 well	 as	 in	 other	 cases	 expressly	 provided	 for	 by	 law.	 The	
prosecutor	may	 appeal	 against	 the	 decisions	 pronounced	 in	 the	 cases	 provided	 for	
above,	 even	 if	 they	 have	 not	 initiated	 the	 civil	 action,	 as	 well	 as	 when	 they	
participated	in	the	trial,	in	accordance	with	the	law.	As	in	France,	the	involvement	of	
the	 public	 prosecutor	 is	 not	 compulsory,	 but	 the	 public	 prosecutor	 may	 still,	 in	
general,	 file	submissions	 in	any	civil	proceedings,	at	any	stage	of	the	proceedings,	 if	
they	consider	 it	necessary	 to	defend	 the	 rule	of	 law	and	 the	 rights	and	 interests	of	
citizens.	The	public	prosecutor	is	also	authorised	to	initiate	protective	measures	that	
impose	the	obligation	of	medical	treatment	and	hospitalisation	until	recovery	or	until	
an	 improvement	 that	 can	 rule	 out	 danger	 is	 achieved	 (Article	 109	 of	 the	 Code	 of	
Criminal	Procedure	–	Article	110	of	the	Code	of	Criminal	Procedure).	 	

																																																													
16	The	future	protection	mandate	allows	a	person	who	is	not	already	placed	under	legal	protection	

(guardianship	 or	 family	 authorisation)	 and	who	 is	 able	 to	 express	 free	 and	 informed	 consent,	 to	make	
arrangements	 for	 the	 organisation	 of	 their	 daily	 life	 and	 their	 day-to-day	 affairs	 as	 well	 as	 the	
management	of	their	property	in	the	event	of	future	impairment	of	their	mental	or	physical	faculties.	
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The	 European	 mission	 notes	 a	 good	 practice	 in	 Romania	 with	 Order	 No	
144/2017	of	the	Public	Prosecutor's	Office	at	the	High	Court	of	Cassation	and	Justice	
which	 gave	 instructions	 and	 methodological	 standards,	 as	 well	 as	 employment	
guidelines,	 to	 guide	 the	 work	 of	 prosecutors	 in	 the	 area	 of	 adult	 protection.	 This	
document	 emphasises	 the	 need	 to	 specialise	 by	 acquiring	 some	 experience	 in	 the	
area,	adhering	to	a	certain	work	methodology	(speed,	identification	and	questioning	
of	 legal	 representatives,	 carrying	 out	 procedures	 for	 placing	 people	 under	 judicial	
protection	in	accordance	with	the	provisions	of	Article	936	et	seq.	of	the	Code	of	Civil	
Procedure	formalities	and	forensic	investigations	in	the	event	of	death).	

In	 Portugal,	 Article	 4,	 no.	 1,	 subparagraph	 i)	 of	 the	 Statute	 of	 the	 Public	
Prosecutor	(approved	by	Law	68/2019	of	27	August)	indicates	that	it	is	the	duty	of	the	
prosecutor	to	defend	and	promote	the	 interests	of	adults	with	reduced	capacity,	as	
well	 as	 other	 particularly	 vulnerable	 persons,	who	 are	 the	main	 claimants	 in	 these	
actions.	

The	 public	 prosecutor	 is	 entitled	 to	 bring	 the	 action	 requesting	 protection,	
without	the	need	for	authorisation	(cf.	Article	141,	paragraph	1	of	the	Civil	Code).	The	
designation	 of	 the	 support	 person,	 who	 is	 of	 full	 age	 and	 in	 full	 exercise	 of	 their	
rights,	 is	 carried	 out	 judicially,	 at	 the	 choice	 of	 the	 beneficiary	 or	 their	 legal	
representative.	The	public	prosecutor's	office,	the	supported	person,	their	spouse,	de	
facto	partner	or	any	 relative	 succeeding	 them,	as	well	 as	 the	accompanying	person	
may	 ask	 the	 court	 to	 replace	 the	 person	 who	 performs	 the	 duties	 of	 the	 support	
person.	

It	should	be	noted	that	in	Portugal,	the	recent	reform	of	the	protection	of	adults	
has	imposed	a	more	in-depth	assessment	of	the	dimension	of	vulnerability	to	which	
the	person	is	subject,	so	the	public	prosecutor's	office	has	created	an	internal	working	
group	 to	 support	 the	 prosecutors,	 based	 on	 practical	 workshops	 analysing	 the	
different	situations	of	vulnerability	and	the	need	for	and	degree	of	support	required.	
On	 this	 occasion,	 the	 public	 prosecutor's	 office	 indicated	 to	 the	 Portuguese	
government	and	parliament,	in	an	opinion	on	a	legislative	amendment	to	the	Code	of	
Civil	 Procedure,	 the	 need	 to	 consider	 the	 adoption	 of	 a	 simpler	 mechanism	 for	
recognition	and	execution,	in	accordance	with	the	provisions	of	Articles	22–27	and	41	
of	the	Hague	Convention.	

In	Italy,	the	public	prosecutor,	the	person	to	be	represented	or	assisted,	even	if	
they	 are	 incapable,	 their	 relatives	 and,	 in	 the	 event	 of	 a	 conflict	 of	 interest,	 the	
representative	 of	 any	 other	 party	 with	 an	 interest	 in	 the	 case	 may	 request	 the	
appointment	of	a	‘special	curator’.	Law	no.	112/2016	–	known	as	‘After	us’	(Dopo	di	
Noi)	 aims	 to	 ensure	 the	 social	 inclusion	 and	 autonomy	 of	 people	 with	 severe	
disabilities	after	the	loss	of	parental	support	and	provides	a	support	plan	that	gives	an	
active	role	to	the	public	prosecutor.	 	
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The	involvement	of	the	public	prosecutor	must	be	ensured,	on	pain	of	nullity,	in	
the	 cases	 provided	 for	 by	 Article	 70	 of	 the	 Code	 of	 Civil	 Procedure	 concerning	 the	
status	 and	 capacity	 of	 persons	 and	 actions	 of	 prohibition,	 forfeiture	 and	 support	
administrative.	

In	 the	 area	 of	 criminal	 protection	 for	 protected	 adults,	 the	 European	mission	
emphasises	 the	 specific	 consideration	 of	 people	 in	 a	 vulnerable	 situation	 in	 Italian	
criminal	procedural	 law.	Hence,	 there	are	a	certain	number	of	provisions	to	protect	
the	accused,	 victims	and	witnesses	 in	 vulnerable	 situations.	 The	 law	also	 takes	 into	
account	 victims	 in	 a	 situation	 of	 particular	 vulnerability,	which	 is	 deduced	 not	 only	
from	their	age	and	their	infirmity	or	deficiency,	but	also	from	the	type	of	offence	and	
the	manner	and	circumstances	of	the	act	for	which	they	are	prosecuted	(Article	90c	
of	 the	 Code	 of	 Criminal	 Procedure).	 Lastly,	 the	 Italian	 Criminal	 Code	 provides	
enhanced	protection	for	victims	in	a	particularly	vulnerable	situation,	for	example,	in	
the	event	that	the	victim	is	a	child	under	14	or	mentally	ill	and	has	no	representatives.	
The	 right	 to	 take	 legal	 action	 is	 ensured	 and	 exercised	 by	 a	 special	 curator	who	 is	
appointed	 by	 the	 judge	 at	 the	 request	 of	 the	 public	 prosecutor	 to	 enable	 them	 to	
become	a	civil	party	to	the	criminal	proceedings.	

The	 general	 objective	of	 this	 project,	which	 is	 similar	 to	 the	 construction	of	 a	
methodological	guide	to	good	practice,	is	to	improve	observance	of	the	fundamental	
rights	resulting	from	the	case	law	of	the	European	Court	of	Human	Rights	(ECHR)	and	
decisions	 of	 the	 Committee	 of	Ministers	 of	 the	 Council	 of	 Europe	 on	 the	 rights	 of	
persons	 with	 intellectual	 and	 psychosocial	 disabilities	 who	 are	 deprived	 of	 their	
freedom.	The	programme	will	increase	the	capacity	of	magistrates	and	civil	society	to	
defend	the	rights	of	people	with	disabilities	and	will	provide	a	National	Action	Plan	for	
the	 prevention	 of	 poor,	 inhumane	 and	 degrading	 treatment	 in	 institutions	 housing	
people	with	intellectual	and	psychosocial	disabilities.	

In	Bulgaria,	the	prosecutor	can	 file	a	 request	with	the	court	 to	place	a	person	
under	guardianship,	and	their	participation	 in	such	a	case	 is	 then	obligatory	 (Article	
336	of	 the	Code	of	Civil	Procedure).	The	public	prosecutor	makes	a	proposal	 to	 the	
court	 for	 compulsory	 accommodation	 and	 treatment	 in	 a	 specialised	 medical	
institution	 for	 psychiatric	 care	 (Article	 155	 et	 seq.	 of	 the	 Health	 Act	 and	 in	 the	
criminal	case	for	the	application	of	medical	measures	mandatory	under	Article	89	et	
seq.	of	the	Criminal	Code)17.	 	

																																																													
17	 For	 the	 application	 of	 coercive	 measures	 of	 a	 medical	 nature	 against	 persons	 with	 mental	

disabilities	provided	for	by	the	Criminal	Code	(Article	89	et	seq.	of	the	Criminal	Code),	the	prosecutor	 is	
competent	and	the	procedure	is	criminal,	and	governed	by	Article	427–Article	432	of	the	Code	of	Criminal	
Procedure.	
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A	proposal	for	the	application	of	coercive	medical	measures	may	be	made	by	a	
prosecutor	of	 the	district	prosecutor's	office	and,	 in	 the	event	of	 suspension	of	 the	
execution	of	the	prison	sentence	or	probation,	by	the	district	prosecutor.	Obligatory	
accommodation	 and	 care	 can	 be	 requested	 by	 the	 prosecutor	 or	 the	 head	 of	 the	
medical	 institution	 where	 the	 person	 was	 urgently	 hospitalised.	 In	 the	 case	 of	
guardianship,	the	public	prosecutor	is	a	key	figure,	because	not	only	do	they	have	the	
right	to	take	 legal	action,	but	they	must	also	participate	 in	the	case	as	guarantor	of	
the	person's	interests.	

In	 conclusion,	 there	 are	more	 or	 less	 advanced	 forms	 of	 specialisation	 of	 the	
public	 prosecutor's	 services	with	 –	 in	 all	 countries	 –	 a	 role	 in	 notifying	 or	 initiating	
measures,	 but	 the	 prosecutor's	 presence	 throughout	 the	 proceedings	 then	 varies	
according	 to	 the	 country.	 These	 services	 are	 sometimes	 shared	 with	 services	 for	
minors	(ES)	but	are	rarely	identified	as	specialised,	except	in	the	largest	courts	in	the	
country.	In	France,	although	there	is	a	public	prosecutor's	office	for	minors,	there	are	
however	no	civil	services	of	the	public	prosecutor's	office	in	the	courts	dedicated	to	
this	specific	litigation	of	the	judicial	protection	of	adults.	

The	protection	of	adults	would	 thus	 require	 the	 implementation	of	civil	public	
protection	action	in	response	to	these	individual	situations.	

The	 public	 prosecutor	 plays	 a	 fundamental	 role,	 both	 as	 guarantor	 of	 the	
defence	of	public	order	(particularly	if	the	adult	is	dangerous)	but	also	in	observance	
of	the	individual	freedoms	of	the	protected	adult.	

The	 European	mission	 recommends	 that	 the	 European	 Commission	 invite	 the	
Member	States	 to	 reiterate	 this	priority	of	 judicial	public	policy	by	encouraging	 the	
reinforcement	 and	 specialisation	 of	 the	 civil	 services	 of	 the	 prosecutors	 and	
prosecution	authorities	of	 the	Member	 States	 in	matters	of	 adult	 protection,	 along	
the	lines	of	the	good	practices	described	above.	

1.2.6	 Protection	of	assets	
In	all	the	countries	studied,	protection	concerns	two	aspects:	the	protection	of	

the	person	themselves	and	the	protection	of	their	assets.	

It	 appears	 from	 the	 legislation	 that	 depending	 on	 the	 degree	 of	 vulnerability	
found,	 the	 person	 concerned	 has	 more	 or	 less	 extensive	 power	 over	 their	 assets,	
allowing	them	either	to	act	alone	–	for	acts	of	minor	importance	–	or	to	act	with	the	
assistance	 of	 a	 third	 party	 (curator,	 guardian	 or	 support	 person).	 A	 distinction	 is	
generally	made	between	acts	of	administration,	conservatory	and	management	acts	
and	acts	of	disposal,	with	the	latter	possibly	requiring	authorisation	or	judicial	review.	 	
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Thus,	the	protection	of	protected	adults’	assets	may	require	the	intervention	of	
the	 judge,	 who	must	 be	 called	 upon	 at	 the	 request	 of	 the	 protected	 adult	 or	 the	
person	 responsible	 for	 the	protection	measure,	 for	 the	purpose	of	 carrying	out	 the	
acts	 necessary	 for	 the	 management	 of	 these	 assets.	 The	 recurring	 question	 with	
which	the	judge	may	be	confronted	is	that	of	determining	when	to	intervene,	and	of	
establishing	 whether	 or	 not	 the	 envisaged	 act	 requires	 the	 judge's	 prior	
authorisation,	 since	 the	 judge's	 intervention	 is	 or	 is	 not	 required	 depending	 on	
whether	 it	 is	 an	 act	 authorised	 by	 custom,	 an	 act	 of	 administration	 or	 an	 act	 of	
disposal,	or	even	an	act	that	is	the	subject	of	a	derogating	regime	explicitly	provided	
for	by	the	legislator.	

In	 general,	 in	 all	 countries,	 an	 audit	 of	 the	 accounts	 takes	 place	 annually.	 In	
France,	 this	 audit	 has	 been	 redirected	 to	 an	 audit	 by	 the	 subrogated	 guardian,	 the	
subrogated	curator	or	the	co-guardian	or	co-curator.	 In	Bulgaria,	 the	accounts	must	
also	be	sent	to	the	mayor	of	the	municipality	of	the	adult's	place	of	residence,	which	
is	the	guardianship	and	curatorship	body.	

1.3	 Extrajudicial	stakeholders	in	the	protection	of	adults	

1.3.1	 Adults	as	stakeholders	in	their	own	protection	
In	 order	 to	 promote	 greater	 consideration	 of	 people's	 wishes,	 anticipatory	

measures	 have	 been	 developed	 in	 various	 European	 legislation.	 They	 consist	 in	
anticipating	a	 future	change	 in	mental	and	physical	 faculties.	The	name	varies	 from	
country	to	country:	‘precautionary	order’	in	Spain,	‘future	protection	order’	in	France,	
‘order	 made	 in	 view	 of	 future	 incapacity’	 in	 Italy,	 or	 even	 ‘mandate	 to	 manage	
someone's	interests’	in	Portugal.	However,	these	individual	measures	for	anticipating	
people’s	own	needs	for	protection	do	not	yet	exist	in	Bulgaria	and	Romania.	

These	 provisions	 are	 a	 means	 of	 reinforcing	 the	 principle	 of	 necessity	 and	
subsidiarity	of	judicial	intervention.	They	are	a	response	to	the	European	work	of	the	
Committee	 of	 Ministers	 (Council	 of	 Europe)	 in	 2009,	 and	 to	 the	 resolution	 of	 the	
European	Parliament	of	1	June	2017	which	mentions	‘continuing	powers	of	attorney’	
and	‘advance	directives’18.	

The	 permanent	 power	 of	 attorney	 is	 presented	 as	 a	mandate	 conferred	 by	 a	
capable	adult,	with	the	intention	that	it	will	remain	or	become	effective	in	the	event	
of	 the	 principal's	 incapacity.	 ‘Advance	 directives’	 are	 instructions	 given	 or	 wishes	
issued	by	a	capable	adult	on	issues	that	may	arise	from	their	future	incapacity.	These	
anticipatory	measures	will	have	direct	 repercussions	on	the	 lives	of	principals	when	
their	ability	to	make	decisions	is	reduced.	

The	 Hague	 Convention	 uses	 the	 term	 ‘incapacity	 mandate’	 to	 designate	
anticipatory	measures.	 	

																																																													
18	 Recommendation	 CM/Rec(2009)11	 of	 the	 Committee	 of	 Ministers	 of	 the	 Council	 of	 Europe,	

adopted	 on	 9	December	 2009.	
https://search.coe.int/cm/Pages/resultdetails.aspx?ObjectId=09000016805cff5b.	
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The	United	Nations	Committee	on	 the	Rights	 of	 Persons	with	Disabilities	 uses	
the	notion	of	 ‘voluntary	measures’,	which	encompasses	 these	notions,	and	strongly	
recommends	using	them.	

The	Council	of	Europe	was	able	to	observe	during	the	preparatory	work	for	the	
2009	recommendation	that	there	were	considerable	disparities	in	the	positive	law	of	
the	Member	States	and	set	the	objective	of	strengthening	the	effective	application	of	
the	 principles	 of	 autonomy	 and	 self-determination	 of	 the	 citizens	 of	 the	 Member	
States,	in	particular	by	making	it	possible	to	extend	the	range	of	measures	applicable	
to	vulnerable	people	as	much	as	possible,	through	the	combined	implementation	of	
advance	directives	and	permanent	powers	of	attorney.	

These	 anticipatory	measures	 or	mandates	 for	 the	 protection	 of	 adults	 specify	
the	rights	in	question	and	the	scope	of	representation.	

In	countries	where	 there	are	 legal	anticipatory	measures	 for	 the	protection	of	
adults,	these	must	be	taken	into	account	by	the	judicial	authorities.	

Thus,	 in	 the	majority	of	 the	countries	studied,	before	the	 implementation	of	a	
protective	 measure,	 the	 prosecutor	 must	 verify	 the	 existence	 of	 a	 less	 restrictive	
protective	measure	 such	as	 an	anticipatory	measure.	 Similarly,	 the	 court	must	 take	
this	 into	 account	 both	 in	 the	 choice	 of	 representative	 and	 in	 the	 scope	 of	 the	
representation,	hence	always	respecting	the	wishes	of	the	beneficiary.	The	Civil	Code	
of	Portugal	stipulates	that	if	it	is	foreseeable	that	the	will	of	the	beneficiary	would	be	
to	revoke	the	mandate	(because	 it	 is	revocable	at	any	time,	 in	particular),	the	court	
must	terminate	the	mandate	(Article	156	of	the	Civil	Code).	

Anticipatory	measures	are	still	underdeveloped	 in	 the	States	where	they	exist,	
which	is	a	source	of	regret	for	the	professionals	we	met,	 including	notaries,	 lawyers	
and	specialised	judges	who	want	to	encourage	them.	

In	 these	countries,	entry	 in	a	 register	 that	 is	easily	accessible	 to	 the	courts,	as	
well	as	to	notaries	and	lawyers,	 is	not	always	regulated.	This	disclosure	of	measures	
raises	the	important	issue	of	security,	which	is	also	a	condition	for	the	dissemination	
of	this	type	of	measure.	

In	terms	of	cross-border	cooperation,	the	mutual	recognition	of	the	powers	of	
representation	 conferred	 in	 advance	 by	 the	 adult	 in	 the	 form	 of	 mandates	 in	
anticipation	 of	 incapacity,	whether	 by	 agreement	 or	 unilateral	 act,	 is	 an	 important	
aspect.	

This	mandate,	which	is	unknown	in	some	countries,	may	be	enforceable	under	a	
given	law	on	private	international	law,	whereas	it	may	be	considered	null	and	void	or	
ineffective	 under	 another	 law	 identified	 on	 the	 basis	 of	 the	 rules	 of	 private	
international	law	in	force	in	another	State.	

Such	divergences	may	hamper	 the	adult's	 ability	 to	plan	 for	 future	 incapacity,	
depending	on	their	country	of	residence.	 	
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1.3.2	 The	 place	 of	 the	 family	 and	 support	 professionals	 in	 the	
representation	of	adults	

In	 all	 the	 countries	 studied,	 when	 the	 need	 for	 assistance	 is	 established,	 the	
principle	of	judicial	subsidiarity	applies,	and	designation	of	the	family	is	the	principle.	

As	the	focus	of	protection,	vulnerable	people	need	personal	support	in	both	the	
acts	of	daily	 life	and	 for	 the	protection	of	 their	assets.	The	cross-border	mobility	of	
people	 implies	 a	 certain	 quest	 for	 harmonisation	 of	 these	 functions	 and	 specific	
training	 when	 the	 protectors	 are	 professionals.	 Indeed,	 when	 these	 professionals	
have	to	act	in	a	country	other	than	the	one	in	which	the	support	person	is	resident,	
the	absence	of	a	common	status	 impairs	 them	 in	 the	exercise	of	 their	 functions,	as	
this	means	 that	 they	 have	 to	 take	 steps	 in	 another	 country	 and	 integrate	 different	
legislation,	practices	and	vocabulary.	

In	 Spain,	 the	 new	 law	 of	 2021	 has	 led	 to	 a	 change	 of	 perspective	 by	 giving	
priority	to	families	and	people	who	provide	or	are	called	upon	to	provide	support,	or	
even	 to	 people	 with	 disabilities	 themselves.	 The	 law	 then	 refers	 to	 a	 ‘de	 facto	
guardian’	 (guardian	 de	 hecho).	 However,	 the	 law	 does	 not	 provide	 for	 the	 training	
and	support	of	these	people	present	around	the	adult	to	be	protected.	

In	 France,	 the	 family	 is	 given	 priority	 in	 terms	 of	 protection,	 with	 the	 public	
authorities	 becoming	 involved	 only	 in	 a	 subsidiary	 capacity	 or	 where	 there	 is	 no	
family	member	available.	The	person	chooses	their	protector,	failing	which	the	judge	
chooses	this	person	from	within	the	family,	or	appoints	a	legal	representative	for	the	
protection	 of	 adults,	 who	 is	 a	 professional	 legal	 entity	 or	 natural	 person,	 or	 an	
employee	of	the	social	or	medico-social	establishment	in	which	the	protected	person	
is	housed	or	cared	for.	

In	 the	 same	vein,	 in	 Italy	 there	are	 several	 types	of	 legal	 assistants:	 guardian,	
curator,	 support	 administrator	 (representative	 of	 the	 judge	 and	 chosen	 from	 the	
register).	 They	 work	 under	 the	 supervision	 of	 the	 judge.	 They	 can	 only	 perform	
ordinary	 acts	 of	 administration	 directly	 and	 must	 render	 annual	 accounts.	 Acts	 of	
extraordinary	 administration	 must	 always	 be	 authorised	 in	 advance	 by	 the	
guardianship	 judge	or	the	civil	court	after	consultation	with	the	guardianship	 judge.	
The	person's	legal	representative	is	chosen,	as	far	as	possible,	from	among	their	close	
relatives:	their	spouse	from	whom	they	are	not	separated	or	divorced,	their	parents	
or	adult	children	or	the	person	designated	by	the	parents	in	their	will.	 	
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Romania	 also	 provides	 for	 a	 system	 of	 close	 legal	 representation,	 since	
guardianship	is	ensured	by	the	family	or	close	relatives	of	the	vulnerable	person.	The	
general	directorates	of	social	assistance	and	child	protection	step	in	for	welfare	cases	
or	for	people	without	family	or	close	relatives.	These	directorates	are	also	responsible	
for	the	 institution	of	guardianship	for	nationals	of	other	States	or	stateless	persons.	
They	are	responsible	for	monitoring	the	exercise	of	guardianship	at	the	request	of	the	
guardianship	court.	

In	Portugal,	instead	of	a	guardian	or	a	curator,	the	law	now	appoints	a	‘support	
person’	who	assists	the	beneficiary	 in	decision-making.	This	person	is	chosen	by	the	
beneficiary	as	a	priority	and	the	court	must	accept	this	choice,	unless	the	beneficiary	
is	 unable	 to	make	 a	 free	 and	 informed	 choice.	 It	 should	 be	 noted	 that	 there	 is	 no	
follow-up	whenever	the	duties	of	assistance	and	cooperation	to	which	a	member	of	
the	family	or	a	spouse,	for	example,	are	bound	are	sufficient	to	protect	the	person.	It	
is	 the	 court	 that	 decides	whether	 or	 not	 there	 are	 sufficient	 grounds	 to	 determine	
what	action	to	take.	

In	Bulgaria,	if	the	protection	measure	is	ordered	by	the	judge,	then	there	is	an	
administrative	procedure	for	appointing	a	guardian	or	a	curator	of	the	person	to	be	
protected	and,	 in	 the	absence	of	a	spouse	or	 family,	 the	mayor	of	 the	municipality,	
who	is	the	guardianship	and	curatorship	body,	appoints	a	guardianship	council	or	an	
assistant	guardian	from	among	relatives	and	friends.	

In	Belgium,	 the	 administration	 is	managed	 by	 the	 justice	 of	 the	 peace	 in	 two	
aspects:	 the	 management	 of	 the	 assets	 of	 the	 protected	 person	 and	 the	
administration	of	 the	person	 themselves	 (which	covers	 the	exercise	of	 the	 rights	of	
the	 person).	 The	 judge	 appoints	 a	 trusted	 person,	 the	 administrator,	who	will	 take	
care	 of	 the	 day-to-day	 management	 of	 the	 protected	 person.	 If	 possible,	 the	
administrator	is	chosen	from	the	close	entourage	of	the	protected	person.	Otherwise	
the	law	provides	for	the	appointment	of	a	professional	administrator	who	is	often	a	
lawyer	 specialising	 in	 administrative	 matters.	 The	 judge	 also	 appoints	 a	 trusted	
person	who	can	serve	as	a	counterweight	in	the	event	of	a	dispute.	 	



32	

May	2022	 Mission	to	assess	European	civil	judicial	cooperation	for	the	
protection	of	adults	

RESIJ	

	

1.3.3	 The	role	and	special	position	of	notaries	
The	place	of	the	notary	in	protection	regimes	is	not	uniform	in	all	the	legislation	

studied.	 However,	 in	 all	 the	 countries	 studied,	 when	 a	 notary's	 participation	 is	
requested,	 they	 are	 generally	 required	 to	 ensure	 the	 legal	 capacity	 of	 the	 person	
concerned	 and,	 consequently,	 the	 appropriate	 protection	 measure	 for	 their	
condition.	In	Bulgaria,	notaries	keep	a	register	of	powers	of	attorney	in	order	to	carry	
out	acts	of	disposal	of	real	estate	and	for	acts	of	disposal	before	banks.	Access	to	the	
register	is	limited,	but	all	public	bodies	with	a	certain	legal	interest	have	the	right	to	
access	this	information	system.	

In	 Italy,	 there	 is	 no	 provision	 expressly	 providing	 for	 the	 obligation	 for	 the	
notary	to	verify	and/or	certify	the	existence	of	the	natural	capacity	of	a	person	who	
applies	to	the	notary.	However,	by	virtue	of	the	notary's	function,	they	have	the	duty	
to	 seek	 the	 will	 of	 the	 parties	 –	 and	 therefore	 to	 verify	 their	 awareness	 and	 the	
legitimacy	of	the	intervention	–	in	any	case,	when	they	suspect	elements	or	clues	that	
lead	them	to	doubt	the	full	capacity	of	understanding	of	the	person	concerned,	they	
must	 take	 all	 necessary	 and	 useful	 care	 to	 ascertain	 the	 natural	 capacity	 of	 the	
person.	The	same	pattern	appears	to	apply	in	Romania,	where	the	notary	public	does	
not	 have	 a	 special	 prerogative	 in	 the	 area	 of	 protection	 for	 the	 vulnerable	 adult	
and/or	the	adoption	of	a	decision	on	their	property,	as	they	do	not	have	competence	
in	 the	application	of	 the	national	 and	 international	 legal	 instruments	 that	were	 the	
subject	of	the	evaluation.	

In	addition,	it	should	be	noted	that	notaries	can	intervene	in	matters	involving	a	
protection	 mandate	 outside	 of	 any	 judicial	 intervention	 in	 the	 context	 of	 the	
establishment	 of	 future	 protection	 through	 the	 use	 of	 a	 private	mandate.	 Thus,	 in	
France,	 for	 example,	 the	 mandate	 for	 future	 protection	 can	 take	 the	 form	 of	 a	
notarial	deed.	In	this	case,	it	is	the	notary	who	keeps	the	accounts.	The	notary	has	a	
duty	of	vigilance	with	regard	to	the	management	accounts	and	a	duty	to	alert,	since	
they	must	in	fact	inform	the	guardianship	judge	of	any	unjustified	or	abnormal	act	or	
movement	of	funds	and	therefore	ensure	that	the	annual	accounts	transmitted	to	the	
notary's	office	do	not	reveal	any	difficulties	that	must,	if	necessary,	be	reported.	 	
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The	 experts	 of	 the	 European	 inspection	 mission	 interviewed	 the	 national	
representations	of	notaries	in	their	respective	countries.	In	France,	the	questionnaire	
drawn	 up	 for	 this	 profession	 was	 sent	 out,	 including	 to	 specialists	 in	 private	
international	 law,	 and	 a	 panel	 of	 around	 300	 notaries	 responded,	 about	 the	 same	
amount	as	in	Italy.	Like	the	courts	and	other	professionals	encountered,	notaries	say	
they	 have	 had	 little	 to	 do	 with	 cross-border	 issues	 over	 the	 past	 3	 years.	 When	
difficulties	 arise	 (for	 example,	 when	 a	 property	 of	 the	 adult	 is	 for	 sale	 in	 another	
country	or	when	it	is	a	question	of	managing	the	building,	especially	when	it	is	under	
joint	ownership),	the	notaries,	in	any	case	those	specialised	in	the	cross-border	area,	
point	 out	 that	 they	 have	 correspondents	 in	 the	 foreign	 country	 or	 networks	 –	
notaries,	 lawyers,	 chartered	 accountants	 –	 that	 they	 can	 rely	 on	 and	 who	 enable	
them	to	find	solutions.	

The	notaries	interviewed,	in	particular	in	France,	Spain	or	even	Italy,	admit	that	
the	protection	regimes	are	not	all	recognised	between	Member	States	and	are	often	
not	even	known	to	practitioners	and	that	training	appears	to	be	necessary.	They	also	
feel	that	the	Hague	Convention	is	not	an	entirely	satisfactory	instrument.	

Thus,	 at	 the	 Conference	 on	 the	 Future	 of	 Europe	 on	 17	November	 2021,	 the	
various	 higher	 councils	 of	 notaries	 in	 the	 Member	 States	 proposed	 two	 sets	 of	
measures	 to	 improve	 the	 cross-border	 protection	 of	 vulnerable	 adults:	 on	 the	 one	
hand,	to	encourage	the	European	institutions	to	adopt	a	European	regulation	on	the	
mutual	 recognition	 of	 protection	 regimes	 for	 vulnerable	 adults	 and,	 on	 the	 other	
hand,	 to	 encourage	 the	 Member	 States	 to	 set	 up	 digital	 registers	 of	 protection	
regimes	and	to	interconnect	them.	

1.3.4	 The	position	of	lawyers	
Alongside	 the	 judge,	 the	 public	 prosecutor	 and	 the	 guardians,	 curators	 and	

other	 persons	 supporting	 the	 adult,	 lawyers	 are	 essential	 players	 in	 the	 protection	
process	because	 they	 are	 the	 first	 line	of	 support	 for	 vulnerable	persons.	 In	 all	 the	
systems	 studied,	 they	 are	 a	 key	 component	 in	 the	 expression	 of	 the	 rights	 of	 the	
person	concerned.	

Consultation	with	 lawyers	 and	 their	 representative	 bodies	 confirmed	 that	 the	
number	 of	 cases	 with	 cross-border	 aspects	 remained	 in	 reasonable	 proportions,	
although	 there	was	 a	 slight	 upward	 trend.	 It	was	 indicated	 that	 in	most	 cases,	 the	
difficulties	 are	 resolved	with	 the	help	of	 lawyers	 in	 the	 country	of	 residence	of	 the	
adult	concerned.	

With	 the	 exception	 of	 those	 specialising	 in	 cross-border	 issues,	 the	 lawyers	
admit	 that	 they	 have	 no	 experience	 or	 competence,	 in	 general,	 in	 terms	 of	
international	cooperation	in	the	protection	of	vulnerable	adults.	

Furthermore,	it	should	be	specified	that	in	Belgium,	the	justice	of	the	peace	may	
appoint	a	lawyer	as	administrator	of	the	protected	person.	 	
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It	 emerges	 from	 the	 hearings	 and	 contributions,	 in	 particular	 from	 the	
delegation	of	 the	European	Bar	Councils	 (French	representative	–	Delegation	of	 the	
Bars	of	France),	that	 lawyers	consider	the	differences	in	rules	between	the	Member	
States	 to	 be	 a	 serious	 difficulty	 in	 the	 context	 of	 their	 activities	 when	 they	 have	
transnational	 cases.	 According	 to	 them,	 the	 number	 of	 protection	 measures	 and	
powers	of	representation	has	been	increasing	over	the	past	5	years.	

They	 believe	 that	 these	 shortcomings	 are	 an	 attack	 on	 fundamental	 rights:	
access	to	justice,	the	right	to	health,	freedom	of	movement	and	residence.	

They	point	out	that,	in	general,	the	types	of	problems	encountered	relate	to	the	
language	 barrier,	 the	 lack	 of	 familiarity	 with	 the	 competent	 authority	 or	 court	 in	
another	 Member	 State,	 knowledge	 of	 applicable	 law;	 obtaining	 recognition	 of	 a	
protection	 measure	 in	 another	 Member	 State	 (from	 the	 courts,	 notaries,	 social	
services,	etc.),	recognition	of	powers	of	representation,	the	need	for	new	procedures;	
additional	costs,	and	obtaining	information	on	the	competent	authorities.	

They	 identify	 the	 following	 aspects	 more	 specifically	 for	 their	 profession:	
difficulties	 in	accessing	essential	 information	 (jurisdiction	or	applicable	 foreign	 law);	
uncertainties	about	the	validity	of	certificates	and	legal	documents;	shortcomings	 in	
the	 digitalisation	 of	 procedures;	 difficulties	 in	 identifying	 the	 contact	 point	 in	 the	
other	Member	State.	

The	 lawyers	 also	 point	 out	 that	 the	 determination	 of	 habitual	 residence	 is	
particularly	 complex	 because	 several	 elements	 can	 be	 taken	 into	 consideration.	 In	
addition,	 difficulties	 arise	 in	 situations	 where	 protection	 measures	 are	 contrary	 to	
public	order.	

In	 view	 of	 these	 difficulties,	 the	 Council	 of	 Bars	 and	 Law	 Societies	 of	 Europe	
(CCBE)	suggests	two	series	of	improvements.	

The	first	series	concerns	the	application	of	the	Hague	Convention	by	all	Member	
States,	which	implies	its	signature	and	ratification	by	all	of	them.	

According	 to	 CCBE	 experts,	 there	 would	 be	 better	 protection	 for	 vulnerable	
adults	 in	 cross-border	 situations	 if	 all	 Member	 States	 applied	 the	 2000	 Hague	
Convention.	 They	 support	 the	 idea	 of	 the	 European	 Commission	 of	 imposing	 the	
ratification	of	this	convention	within	a	limited	period	by	all	the	Member	States.	

To	 this	 end,	 they	 believe	 that	 the	 European	 Union	 should	 promote	 the	
convention	through	conferences	and	seminars,	as	well	as	through	recommendations.	
The	 CCBE	 adds	 that	 the	 role	 played	 by	 the	 European	 Union	 is	 not	 sufficient.	 The	
Commission	 must	 ensure	 that	 the	 fundamental	 rights	 of	 vulnerable	 adults	 are	
respected.	

The	second	series	concerns	the	establishment	of	European	legislation.	
The	committee	is	in	favour	of	the	adoption	of	European	legislation	to	facilitate	

the	cross-border	protection	of	vulnerable	adults.	
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Furthermore,	 according	 to	 the	 CCBE,	 the	 European	 Union	 should	 promote	
cooperation	 between	 national	 authorities	 (campaigns,	 meetings,	 training),	 issue	
guidance	and	raise	the	difficulties	with	the	Member	States.	

The	CCBE	 suggests	 that	 the	 European	Union	 apply	 the	Hague	Convention	 and	
remedy	 its	 weaknesses	 (specifically	 with	 regard	 to	 powers	 of	 representation).	 The	
CCBE	 considers	 that,	 in	 parallel,	 it	 should	 put	 in	 place	 European	 legislation	 which	
covers	all	aspects,	with	a	link	between	the	two	instruments.	

The	 lawyers	 believe	 that	 the	 most	 appropriate	 measure	 to	 facilitate	 the	
recognition	 of	 decisions	 would	 be	 the	 abolition	 of	 the	 exequatur	 procedure.	
Protection	 measures	 must	 be	 recognised	 under	 the	 same	 conditions	 from	 one	
Member	State	to	another.	

They	also	consider	that	it	would	also	be	appropriate	to	have	multilingual	forms	
for	direct	communication	between	courts.	However,	the	CCBE	insists	on	the	need	for	
lawyers	 to	 be	 present	 for	 proceedings	 before	 the	 courts.	 They	 also	 indicate	 that	 it	
would	equally	be	desirable	for	people	to	be	able	to	decide	in	advance	which	court	will	
have	 jurisdiction.	 In	addition,	according	 to	 them,	 information	on	the	procedure	and	
the	applicable	law	should	be	accessible	online	and	in	all	languages.	

Lastly,	as	 to	 the	 legal	basis,	 the	CCBE	would	 like	 to	point	out	 that	 if	 it	 is	not	a	
family	matter,	 unanimity	 (Article	 81(3)	 TFEU)	 is	 not	 required.	 Therefore,	 particular	
attention	will	need	 to	be	paid	 to	 the	 legal	basis	of	 the	arrangement	 to	ensure	 that	
there	will	be	no	future	challenges.	 	
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2.	 INADEQUATE	IMPLEMENTATION	OF	EUROPEAN	JUDICIAL	COOPERATION	

2.1	 A	 low	 volume,	 but	 constantly	 increasing	 number,	 of	 cases	 relating	 to	
judicial	cooperation	

With	 the	 ever-increasing	mobility	 of	 people	 within	 the	 European	 Union	 (EU),	
there	are	clearly	cases	with	cross-border	implications	that	do	not	necessarily	involve	
the	judicial	sphere.	

It	 was	 difficult	 for	 the	 European	 inspection	 mission	 to	 obtain	 statistics	 in	 a	
limited	 time,	 as	 each	 country	 does	 not	 have	 the	 same	 instruments.	 However,	 the	
interviews	conducted	with	the	various	professionals	(judges,	representative	bodies	of	
notaries	and	lawyers,	central	administrations)	unanimously	showed	that	cross-border	
issues	arose,	but	infrequently	and	insignificantly.	

For	 example,	 within	 the	 framework	 of	 the	 Hague	 Convention	 of	 13	January	
2000,	 the	 French	 central	 authority	 (the	 department	 of	 mutual	 assistance,	 private	
international	 and	 European	 law	 of	 the	 Ministry	 of	 Justice)	 received	 the	 following	
cross-border	requests	in	the	last	7	years:	

Year	 Number	 of	 cases	
requested	 from	
France	

Number	 of	 cases	
requested	 by	
France	

Total	

2021	 33	 16	 49	
2020	 23	 2	 25	
2019	 15	 9	 24	
2018	 13	 11	 24	
2017	 8	 10	 18	
2016	 8	 2	 10	
2015	 5	 3	 8	

These	 figures	 (provided	by	the	French	central	authority)	are	not	 considered	to	
be	sufficiently	representative	of	all	cross-border	cases	in	France	because	the	latter	is	
not	the	recipient	of	all	cases	of	a	foreign	nature.	 	
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These	 figures	 can	 be	 compared,	 by	 way	 of	 example,	 with	 those	 concerning	
Portugal	 contained	 in	 the	November	2021	 report	of	 the	company	Milieu	Consulting	
SRL	 (p.	 140)	which	 shows	 that	 the	 number	 of	 cases	with	 cross-border	 implications	
was	 relatively	 low	 between	 2015	 and	 2020	 –	 with	 a	 total	 of	 89	 applications	 for	
recognition	 and/or	 enforcement	 of	 foreign	 protection	 measures	 over	 the	 5-year	
period,	 although	 this	 number	 has	 steadily	 increased,	 by	 40%	 per	 year	 on	 average,	
which	 represents	 a	 five-fold	 increase	 in	 total.	 Likewise,	 the	 number	 of	 foreign	
protection	measures	that	have	been	recognised	in	Portugal	between	2015	and	2020	
is	 low	 –	 with	 a	 total	 of	 79	 cases	 over	 the	 5-year	 period.	 Recognition	 of	 foreign	
protection	measures	has	also	increased	steadily,	by	an	average	of	49%	per	year.	

For	its	part,	the	Rome	court	has	reported	(outside	the	Hague	Convention),	albeit	
in	 an	 approximate	 manner,	 about	 one	 hundred	 proceedings	 with	 cross-border	
situations	over	the	last	3	years.	

In	 any	 case,	 the	 hearings	 revealed	 that	 many	 complex	 situations	 involving	
foreign	 aspects	 were	 settled	 by	 special	 procedures,	 without	 judicial	 intervention,	
most	 of	 the	 time	 by	 adult	 protection	 officers,	 whether	 from	 associations	 or	 self-
employed.	 These	 steps	 make	 it	 possible	 to	 create	 a	 local	 network	 with	 various	
partners	 and	 take	 the	 form	 of	 contacts	 with	 families,	 as	 well	 as	 with	 the	 social	
services	 of	 consulates	 and	 embassies,	 and	with	 professionals	 in	 the	 third	 countries	
concerned,	 such	 as	 lawyers,	 notaries	 or	 even	 surveyors	 in	 Italy	 when	 it	 comes	 to	
property	issues.	

As	a	result,	most	difficulties	are	ultimately	resolved	by	the	efforts	and	ingenuity	
of	the	representatives	of	the	protected	persons	who	manage	to	obtain	information	or	
documents	 of	 use	 to	 the	 adult	 through	 an	 informal	 network	 of	 stakeholders.	
However,	in	addition	to	the	energy	and	time	required,	this	reality	most	often	requires	
a	 financial	 outlay	 on	 the	 part	 of	 the	 vulnerable	 adult.	 This	 results	 in	 a	 breach	 of	
equality	between	European	citizens,	as	their	protection	is	facilitated	when	they	have	
the	 financial	 means	 to	 pay	 for	 the	 services	 of	 professionals	 (lawyers,	 notaries	 and	
other	professionals,	including	translation	services).	 	
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2.2	 Difficulties	related	to	the	lack	of	cross-border	recognition	of	protection	
measures	and	the	powers	of	adult	representatives	

2.2.1	 Inhomogeneous	national	legislation	
In	 the	 vast	 majority	 of	 States	 (BE,	 ES,	 FR,	 IT,	 PT,	 RO),	 legislation	 on	 the	

protection	 of	 vulnerable	 adults	 is	 provided	 for	 in	 the	 Civil	 Code,	 very	 often	 in	
combination	 with	 the	 Code	 of	 Civil	 Procedure.	 In	 several	 countries	 (ES	 (2021),	 FR	
(2019),	PT	(2018	and	2019)	and	RO	(2021)),	the	Civil	Code	has	been	amended	by	laws	
regulating	this	specific	aspect	in	recent	years.	

In	 other	 cases,	 the	 protection	 of	 vulnerable	 adults	 is	 governed	 by	 statutory	
instruments	in	the	area	of	family	law	and	the	law	of	persons	(BG).	In	addition,	in	most	
States,	 legislation	has	undergone	significant	 reforms	over	 the	past	decade	 (IT	 (2016	
and	 2017))	 resulting	 in	 significant	 changes	 in	 scope	 and	 procedures	 applicable	 to	
protection	measures,	in	some	cases.	

These	 legislative	 changes	 illustrate	 the	 constant	 development	 needed	 in	 this	
area	of	law	to	adapt	to	societal	changes	(in	particular,	demographic	changes	linked	to	
old	 age)	 and	 which,	 in	 many	 cases	 (ES,	 FR,	 PT,	 RO),	 have	 been	 triggered	 by	 the	
ratification	 of	 international	 instruments,	 which	 have	 resulted	 in	 a	 greater	 level	 of	
protection.	

The	 rules	 applicable	 to	 the	 protection	 of	 vulnerable	 adults	 in	 purely	 national	
cases	are	the	responsibility	of	each	Member	State.	Despite	some	common	features,	
this	 issue	 is	 regulated	 differently	 from	 one	 State	 to	 the	 next.	 Indeed,	 even	 among	
States	 that	provide	 similar	protection	measures,	differences	 remain	with	 respect	 to	
jurisdiction,	legitimacy,	safeguards	and	powers	of	representation,	such	as	their	scope,	
duration	and	review,	forms	of	control	of	measures	and	representatives	and	remedies.	

There	 are	 substantial	 differences	 in	 the	 approach	 to	 the	 regulation	 of	 adult	
protection	 between	 Member	 States	 in	 terms	 of	 how	 they	 promote,	 or	 do	 not	
promote,	a	greater	or	lesser	degree	of	autonomy	for	persons	with	reduced	capacity	in	
relation	 to	 their	 rights,	 wishes	 and	 preferences.	 These	 differences	 can	 create	
difficulties	in	cross-border	cases	involving	Member	States	with	different	approaches.	

There	 are	 also	 important	 differences	 concerning	 the	 persons	 who	 can	 be	
appointed	as	 representatives	and	the	powers	of	 representation	conferred	on	 them,	
which	may	arise	by	virtue	of	the	law,	judicial	or	administrative	authorities	or	private	
mandate	(granted	by	the	adult	concerned,	at	a	time	when	they	were	able	to	protect	
their	interests).	 	
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2.2.2	 The	lack	of	a	global	recognition	mechanism	
Currently,	the	2000	Hague	Convention	has	only	been	ratified	by	less	than	half	of	

the	EU	Member	States	(10),	two	of	which	are	part	of	this	assessment	(FR,	PT),	leaving	
the	EU	without	a	common	legal	framework	for	cross-border	situations.	Spain	and	Italy	
have	 signed	 this	 instrument	 without	 yet	 ratifying	 it,	 but	 this	 is	 not	 the	 case	 with	
Bulgaria	and	Romania.	Furthermore,	all	Member	States	have	ratified	the	2012	United	
Nations	 Convention	 on	 the	 Rights	 of	 Persons	 with	 Disabilities,	 the	 European	
Convention	on	Human	Rights	and	the	Charter	of	Fundamental	Rights	of	the	European	
Union.	

However,	 in	 cross-border	 situations	where	 a	protected	adult	 travels,	manages	
their	 property	 or	 needs	 medical	 treatment	 abroad,	 it	 is	 necessary	 to	 ensure	
continuous	and	consistent	protection	of	vulnerable	adults	within	the	European	Union.	
The	EU	itself	is	not	a	party	to	the	Hague	Convention,	which	is	only	open	to	sovereign	
States.	

Consequently,	 the	 national	 rules	 applicable	 to	 cross-border	 situations	 with	
regard	 to	 jurisdiction,	 applicable	 law,	 recognition	and	enforcement	of	measures	 for	
the	protection	of	adults	are	expected	to	differ	significantly	from	one	Member	State	to	
another.	

To	illustrate	the	complexity	of	the	rules	applicable	to	the	determination	of	 the	
competent	court	and	the	applicable	 law	 in	a	cross-border	case,	a	distinction	can	be	
made	between	 the	 situation	of	Member	 States	 that	 are	 parties	 to	 the	 2000	Hague	
Convention	and	non-signatory	Member	States.	

In	the	Contracting	States	(FR,	PT),	the	rules	which	determine	the	jurisdiction	and	
the	 applicable	 law	 in	 cross-border	 cases	 concerning	 vulnerable	 adults	 are	 those	
provided	 for	 by	 the	 convention,	 and	which	 are	 respectively	 based	 on	 ‘the	 habitual	
residence	of	the	adult’	and	on	the	lex	fori	(Articles	5	and	13).	

As	 far	 as	 non-Contracting	 States	 are	 concerned,	 the	 rules	 relating	 to	 cross-
border	aspects	applicable	 to	vulnerable	adults	are	governed	by	 the	general	 rules	of	
private	international	law,	and	different	grounds	may	apply	in	cases	where	an	adult	is	
in	need	of	protection.	As	illustrated	by	the	table	of	comparative	law	completed	by	the	
participating	members,	 according	 to	 the	 rules	of	 private	 international	 law	of	 States	
that	are	not	parties	to	the	convention,	the	criteria	for	jurisdiction	are	the	nationality	
of	 the	 person	 to	 be	 protected	 (BG,	 IT,	 RO)	 and	 their	 domicile	 or	 alternatively	 their	
habitual	residence	(BG,	ES,	IT,	RO).	

The	applicable	law	is	determined	in	most	non-Contracting	States	by	the	habitual	
residence	(BG,	ES,	RO)	and/or	nationality	(BG,	IT,	RO)	of	the	protected	person.	

Differences	can	also	be	noted	in	terms	of	the	recognition	of	foreign	decisions.	 	
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Article	22(1)	of	the	2000	Hague	Convention	provides	that	 ‘the	measures	taken	
by	the	authorities	of	a	Contracting	State	shall	be	recognised	by	operation	of	law	in	all	
other	Contracting	States’.	The	recognition	of	measures	between	Contracting	States	is	
therefore	automatic.	

In	 addition,	 Article	 23	 of	 this	 same	 instrument	 provides	 for	 a	 recognition	
procedure	 open	 to	 any	 interested	 person,	 who	 may	 request	 the	 competent	
authorities	of	a	Contracting	State	 to	 recognise	or	not	 recognise	a	measure	 taken	 in	
another	Contracting	State.	Under	this	provision,	the	procedure	is	governed	by	the	law	
of	the	requested	State.	

In	non-Contracting	States,	 the	 recognition	of	 foreign	measures	may	take	place	
either	by	operation	of	law	(IT)	or	by	judicial	recognition	(BG,	ES,	RO).	

As	regards	the	enforcement	of	 foreign	decisions,	Article	25	of	 the	2000	Hague	
Convention	provides	that	the	enforcement	of	measures	taken	in	a	Contracting	State	
which	 are	 enforceable	 there	 is	 to	 be	 carried	out	 in	 accordance	with	 the	procedure	
provided	 for	 by	 the	 law	 of	 the	 State	 where	 the	 party	 concerned	 requests	 its	
enforcement.	The	Contracting	States	are	not	required	to	adopt	a	specific	procedure	
but	must,	under	Article	25,	paragraph	2,	provide	 for	a	 ‘simple	and	rapid	procedure’	
while	leaving	the	means	open.	

In	 France,	 claimants	 have	 recourse	 to	 the	 exequatur	 procedure	 before	 the	
Judicial	Court.	

In	Portugal,	the	law	does	not	distinguish	between	recognition	and	enforcement.	
The	 same	 rules	 apply	 to	 enforcement	 and	 recognition.	 The	 competent	 court	 for	
recognition	 is	 the	 Court	 of	 Appeal.	 If,	 for	 any	 reason,	 it	 is	 necessary	 to	 review	 an	
element	of	the	decision	(e.g.	the	designated	representative	in	the	other	State	did	not	
accompany	the	adult	on	their	trip),	the	competent	court	to	do	so	will	be	the	court	of	
first	 instance,	 which	 will	 lengthen	 the	 delays	 and	 slow	 the	 useful	 effect	 of	 the	
measure.	

In	 both	 situations	 (Contracting	 States	 or	 non-Contracting	 States)	 compulsory	
legal	representation	is	required,	making	the	procedure	more	expensive.	

In	most	non-Contracting	States,	 to	enforce	protection	measures	for	vulnerable	
adults	taken	abroad,	a	declaration	of	enforceability	by	a	judicial	authority	of	the	State	
where	the	decision	is	to	be	enforced	is	required	(BG,	ES,	IT,	RO).	 	
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The	 grounds	 for	 refusal	 provided	 for	 by	 the	 national	 laws	 of	 non-Contracting	
Member	 States	 are	 generally	 comparable	 to	 those	 provided	 for	 in	 Article	 22,	
paragraph	 2	 of	 the	 convention	 (IT,	 RO).	 In	 some	 of	 them,	 additional	 or	 different	
grounds	to	those	listed	in	the	convention	are	listed	in	national	law	(BG,	ES).	

Although	 this	 analysis	 is	 not	 exhaustive,	 it	 nevertheless	 highlights	 the	
differences	between	the	Member	States	themselves,	as	well	as	between	the	parties	
to	 the	 Hague	 Convention.	 These	 can	 result	 in	 the	 existence	 of	 contradictory	
provisions	 or	 proceedings	 taking	 place	 simultaneously	 in	 the	 same	 case,	 which	
increases	 the	 vulnerability	 of	 these	 adults	 when	 they	 are	 involved	 in	 cross-border	
cases.	

In	 light	 of	 these	 differences,	 there	 is	 a	 clear	 need	 for	 EU	 legislation	 aimed	 at	
strengthening	 cooperation	 between	 Member	 States	 and	 thus	 guaranteeing	
vulnerable	 adults	 the	exercise	of	 their	 fundamental	 rights	 in	 a	 coherent	way	 in	 the	
European	area.	

2.3	 Difficulties	 related	 to	 the	 lack	 of	 knowledge	 of	 traditional	 judicial	
cooperation	mechanisms	and	specific	instruments	

The	 national	 procedural	 rules	 do	 not	 consider	 international	 cooperation	 as	 a	
natural	event	in	judicial	activity	but	rather	as	a	disruptive	element	of	the	procedure,	
even	as	 an	obstacle.	 The	 foreign	element	 is	 still	 perceived	as	 a	 legal	 curiosity,	with	
legal	professionals,	 for	 the	most	part,	 continuing	 to	 consider	 the	 cases	 they	handle	
from	 an	 essentially	 national	 perspective.	 This	 approach	 should	 be	 combated	 at	 all	
levels,	 in	 particular,	 by	 training	 stakeholders	 and	 disseminating	 information	 on	 the	
main	achievements	of	international	judicial	cooperation.	

The	 issue	 of	 the	 lack	 of	 knowledge	 of	 the	 mechanisms	 and	 instruments	 of	
private	international	law	on	the	part	of	the	majority	of	citizens	and	legal	professionals	
arises	from	the	lack	of	promotion	of	the	said	judicial	and	extrajudicial	instruments	in	
the	 Member	 States,	 despite	 the	 existence	 of	 a	 European	 legislator	 mandate	 to	
promote	 European	 Union	 law	 in	 each	 of	 its	 Member	 States	 through	 training	 and	
information	programmes	and	agencies.	To	remedy	this	situation	and	to	ensure	that	
citizens	 and	 legal	 and	 justice	 professionals	 are	 better	 informed,	 it	 is	 necessary	 to	
invest	 in	the	creation	of	many	more	agencies,	projects	and	training	programmes,	as	
well	 as	 in	 the	 updating	 of	 web	 pages,	 both	 for	 citizens	 and	 for	 professionals,	 in	
particular,	who	work	in	the	service	of	the	common	good.	 	
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In	 no	 country	 was	 recourse	 to	 the	 European	 Judicial	 Network	 in	 civil	 and	
commercial	matters	(EJN-civil)	mentioned	with	regard	to	the	protection	of	adults.	In	
conclusion,	 there	 are	 no	 technological	 resources	 or	 adequate	 training,	 but	 self-
constituted	 judicial	 networks,	 in	 particular	 notaries,	 manage	 to	 process	 requests	
efficiently	(see	Part	3.2). 

2.4	 Difficulties	related	to	the	lack	of	digital	traceability	
One	of	the	difficulties	encountered	by	all	the	national	inspection	services	is	the	

lack	of	digital	 traceability	of	cross-border	cases	because	there	 is	no	 instrument	that	
allows	specific	computer	records	on	the	subject.	Indeed,	although	in	all	the	countries	
studied	there	are	digital	registers	with	different	content,	management	methods	and	
access	conditions	(entry	of	protection	measures	in	a	civil	register	or	a	register	kept	by	
notaries,	SAS	and	EISS	in	Bulgaria),	there	is,	on	the	other	hand,	no	tool	providing	for	
an	area	specifically	linked	to	the	cross-border	aspect	of	the	procedures. 

Thus,	by	way	of	example,	in	France	the	‘TUTI’	computer	application	used	by	the	
courts	 does	 not	 identify	 files	 for	 the	 protection	 of	 adults	 with	 an	 international	
dimension.	In	addition,	the	range	of	cross-border	situations	that	may	be	encountered	
(international	 move,	 presence	 of	 assets	 abroad,	 performance	 of	 acts	 or	
representation	 of	 adults	 abroad)	 makes	 it	 difficult	 to	 identify	 cases	 with	 a	 cross-
border	dimension. 

In	any	event,	the	IT	systems	do	not	allow	the	automatic	extraction	of	statistical	
data	due	to	the	lack	of	categorisation	of	this	type	of	procedure	or	of	the	stages	of	the	
proceedings	in	cross-border	situations. 

Furthermore,	there	is	no	national	register	or	directory	of	cross-border	measures	
which	 would	 make	 it	 possible	 to	 verify	 the	 existence	 and	 content	 of	 a	 protection	
measure	or	even	that	of	the	existence	of	a	mandate	for	future	protection.	  
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At	this	stage,	it	should	be	noted	that	there	is	a	proposal	for	a	regulation	of	the	
European	Parliament	and	of	the	Council	of	2	December	2020	(2020/0345/COD)	on	a	
computerised	 system	 for	 communication	 in	 cross-border	 civil	 and	 criminal	
proceedings	(e-CODEX	system)	and	amending	Regulation	(EU)	2018/1726.	The	idea	is	
to	 coordinate	and	harmonise	cross-border	 judicial	procedures	with	a	view	 to	closer	
judicial	cooperation	in	civil	and	criminal	matters19.	

In	this	context	and	with	this	positive	move	towards	more	digitalisation	of	cross-
border	 procedures,	 efforts	 will	 have	 to	 be	made	 in	 all	 the	 target	 countries	 of	 this	
study	at	least.	

2.5	 Specific	cross-border	difficulties	between	France	and	Belgium	
Although	it	did	not	participate	directly	in	the	RESIJ	mission	on	the	cross-border	

protection	of	vulnerable	adults,	Belgium	is	nevertheless	interested	in	the	subject	for	
two	reasons.	First,	because	it	has	ratified	the	Hague	Convention	of	13	January	2000	in	
the	 same	 way	 as	 France,	 so	 that	 the	 convention	 applies	 in	 both	 countries.	 Then,	
because	for	many	years	its	medical	and	paramedical	structures	have	accommodated	
a	large	number	of	French	nationals.	Indeed,	it	mainly	accommodates	disabled	people	
who	are	housed	 in	Belgian	 institutions	due	to	 lack	of	space	or	suitable	structures	 in	
France,	and	elderly	people	in	retirement	homes.	According	to	various	interviews	with	
judicial	representatives,	between	approximately	3	000	to	5	000	French	nationals	were	
housed	in	Belgian	institutions	in	January	2022.	 	

																																																													
19	The	development	of	e-justice	must	contribute	to	the	success	of	cross-border	legal	proceedings,	the	aim	of	

which	 is	 to	 improve	 the	 functioning	 of	 the	 judicial	 systems	 of	 the	 Member	 States	 and	 to	 help	 to	 rationalise	
procedures,	reduce	costs	and	improve	accessibility.	The	e-CODEX	system	facilitates	secure	communication	in	civil	and	
criminal	proceedings	by	means	of	a	tailor-made	solution	for	the	cross-border	exchange	of	electronic	messages	in	the	
area	of	judicial	cooperation.	The	e-CODEX	system	consists	of	a	set	of	software	products	that	can	be	used	to	set	up	an	
access	point	for	secure	communication.	Access	points	using	e-CODEX	can	communicate	with	other	access	points	on	
the	internet5	using	a	set	of	common	protocols,	without	the	intervention	of	a	central	system.	Each	access	point	can	be	
linked,	 for	 example,	 to	 a	 national	 records	management	 system	 to	 enable	 it	 to	 exchange	documents	 securely	with	
other	similar	systems.	
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Although	the	administration	systems	for	protected	adults	in	France	and	Belgium	
are	quite	similar,	many	difficulties	are	encountered	by	those	 involved	 in	protection,	
even	 though	 these	 two	 countries	 are	 signatories	 to	 the	Hague	Convention.	 Indeed,	
they	 have	 to	 deal	 with	 different	 terminologies	 and	 dissimilar	 regulations	 and	
organisations	 even	 though	 most	 of	 the	 time	 –	 although	 they	 reside	 in	 Belgium	 –	
French	nationals	remain	under	protection	under	French	legislation	and	are	therefore	
assisted	by	French	guardianship	associations,	 in	 this	 case	 from	 the	north	of	 France,	
such	as	the	associations	Atinord,	Ariane,	ASAPN20	or	AGSS21.	

The	 latter	 mentioned	 numerous	 difficulties	 that	 can	 impact	 on	 the	 rights	 of	
protected	persons.	The	following	examples	can	be	cited	here:	

- restricted	or	even	non-existent	access	to	social	rights	for	vulnerable	French	
people	residing	in	Belgian	institutions	(access	to	AMELI22	to	obtain	a	medical	
care	card;	payment	of	costs	related	to	treatment	and	medication;	payment	
of	 accommodation	 costs	 depending	 on	 whether	 the	 establishment	 is	
approved	or	not);	

- tax	 declaration	 and	 taxation;	 problem	 in	 obtaining	 non-taxation	 notices	
which	results	in	a	loss	of	rights;	

- obtaining	a	national	 identity	 card	–	 the	address	of	 the	protected	person	 is	
not	in	France	and	the	address	of	the	representative	is	not	that	of	the	person;	

- the	right	to	vote.	

Added	 to	 this	 are	 the	problems	of	 inspections	of	 foreign	 institutions	–	 French	
magistrates	 cannot	 visit	 Belgian	 institutions	 –	 and	 those	 relating	 to	 hearings	 of	
protected	persons.	

These	 issues	 were	 generally	 discussed	 during	 a	 round	 table	 organised	 on	
9	March	 2022	 (by	 videoconference)	 comprised	of	 Belgian	 justices	 of	 the	 peace	 and	
judges	of	French	guardianships,	members	of	 the	Belgian	High	Council	of	 Justice	and	
members	 of	 the	 French	 General	 Inspectorate	 of	 Justice	 as	 well	 as	 a	 legal	
representative	 for	 the	protection	of	 adults	 from	associations	 (Atinord).	 The	Belgian	
national	 contact	 point,	 a	 member	 of	 the	 international	 network	 of	 judges	 in	 The	
Hague,	 who	 participated	 in	 this	 meeting,	 specified	 that	 a	 group	 of	 experts	 was	
working	 on	 a	 practical	 guide	 to	 the	 Hague	 Convention	 of	 13	January	 2000.	 They	
stressed	 that	 the	 latter	 should	become	more	and	more	widespread	 throughout	 the	
European	Union	as	 it	 sets	 flexible	and	evolving	 rules	of	 jurisdiction	with	 the	central	
idea	of	the	continuity	of	protection.	 	

																																																													
20	Association	for	support	and	personalised	action	in	the	Nord	department.	
21	Association	of	judicial	representatives	of	the	Departmental	Union	of	Family	Associations.	
22	Information	system	of	the	public	health	insurance	service.	
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It	 emerged	 from	 this	 round	 table	 and	 all	 the	 interviews	 conducted	 that	 those	
involved	 in	 protection	 are	 not	 well-informed	 about	 cross-border	 procedures	 and	
often	lack	training	on	the	Hague	Convention,	in	particular.	Training	for	judges,	as	well	
as	for	other	stakeholders	involved	in	protection,	should	be	organised.	

Lastly,	there	is	Decree	no.	2014-316	of	10	March	2014	publishing	the	framework	
agreement	between	the	Government	of	the	French	Republic	and	the	Government	of	
the	Walloon	Region	of	 the	Kingdom	of	Belgium	on	 the	 accommodation	of	 disabled	
people	(together	an	annex)	signed	in	Neufvilles,	Belgium,	on	21	December	2011.	The	
purpose	 of	 this	 framework	 agreement	 is	 to	 strengthen	 medico-social	 cooperation	
between	France	and	the	Walloon	Region	with	a	view	to:	

- ensuring	better	support	and	quality	care	for	people	with	disabilities;	

- guaranteeing	the	continuity	of	this	support	and	care;	

- optimising	 responses	 to	 medico-social	 needs	 by	 facilitating	 the	 use	 or	
sharing	of	human	and	material	resources;	

- promoting	the	exchange	and	transfer	of	knowledge	and	best	practices.	 	
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3.	 AN	 ENHANCED	 FRAMEWORK	 FOR	 EUROPEAN	 JUDICIAL	 COOPERATION	 TO	
PROMOTE	THE	PROTECTION	OF	ADULTS	

3.1	 Informing,	 raising	 awareness	 and	 training	 in	 the	 use	 of	 civil	 judicial	
cooperation	instruments.	

The	 findings	of	 the	European	mission	show	that	 the	European	 instruments	 for	
civil	cooperation	available	to	the	courts	are	underused.	Considerable	effort	must	be	
made	by	the	Member	States	to	promote	the	existing	tools.	

The	European	inspection	mission	noted	good	practices	followed	by	the	General	
Council	of	the	Spanish	Judiciary	(CGPJ).	As	it	is,	judges	and	prosecutors	can	count	on	
the	 support	 of	 two	 judicial	 networks	 of	 judges	 that	 facilitate	 simple	 and	 practical	
access	 to	 European	 legislation	 and	 the	 implementation	 of	 judicial	 cooperation	
instruments.	

The	 first	 of	 these,	 the	 Spanish	 Judicial	 Network	 for	 International	 Judicial	
Cooperation	 (REJUE),	provides	operational	assistance	 to	Spanish	 judicial	bodies	 that	
request	it	in	any	requests	for	international	legal	assistance	that	they	make	or	receive	
in	the	exercise	of	their	judicial	activity.	The	second	one,	the	Network	of	Specialists	in	
European	Union	Law	(REDUE),	provides	additional	 legal	support	to	 judicial	bodies	 in	
all	matters	relating	to	the	application	of	European	Union	law	and	the	case	law	of	the	
Court	of	Justice	of	the	European	Union.	

Thanks	 to	 this	 initiative,	 throughout	 the	 national	 territory	 the	 Spanish	 courts	
therefore	have	30	judges	specialised	in	civil	judicial	cooperation,	30	judges	specialised	
in	 criminal	 cooperation	 and	 18	 judges	 specialised	 in	 European	 Union	 law.	 These	
judges	are	specially	appointed	for	these	functions	for	a	period	of	5	years,	renewable	
for	successive	periods,	in	accordance	with	the	provisions	of	Article	10.1	of	Regulation	
1/2018	 on	 international	 legal	 assistance	 and	 international	 legal	 cooperation	
networks.	

They	act	as	active	 intermediaries	to	facilitate	 international	 judicial	cooperation	
in	Spain	at	the	request	of	the	judicial	body.	They	carry	out	active	legal	monitoring	and	
participate	in	the	smooth	handling	of	cross-border	proceedings	while	respecting	the	
jurisdictional	power	of	judicial	bodies.	

These	 judges	 are	 also	 involved	 in	 training	 activities	 on	 international	 legal	
cooperation	to	promote	the	practice	of	judicial	cooperation	as	a	judicial	activity	in	its	
own	right.	 	
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In	 addition,	 the	 high	 council	 of	 the	 Spanish	 judiciary	 has	 set	 up	 an	 online	
information	platform23	which	constitutes	an	 international	 legal	assistance	manual	 in	
Web	 format,	 and	 is	 constantly	 updated.	 The	 queries	 on	 the	 platform	 yield	 very	
didactic	 answers,	 which	 are	 designed	 to	 provide	 information	 on	 the	 incoming	 or	
outgoing	 channels	 of	 judicial	 cooperation.	 The	 jurisdictional	 authority	 that	 consults	
the	platform	must	 first	provide	 information	on	 its	 status	as	 requesting	authority	or	
requested	authority.	

Following	 on	 from	 this	 European	 inspection	 mission,	 the	 CGPJ's	 judicial	
cooperation	 networks	 will	 organise	 a	 training	 seminar	 in	 July	 2022	 on	 judicial	
cooperation	 in	 the	 field	 of	 the	protection	of	 vulnerable	 adults,	 aimed	 at	 all	 judicial	
operators	and,	in	particular,	magistrates24.	

Recommendation	 1.	 Promote	 training	 actions	 on	 the	 protection	 of	 adults	 in	
national	 legal	 schools	 and	 develop	 a	 European	 training	 plan	 on	 the	 use	 of	 civil	
judicial	cooperation	instruments,	communication	and	awareness-raising	actions	

3.2	 Defining	 a	 legal	 taxonomy	 adapted	 to	 the	 challenges	 of	 protecting	
adults	

3.2.1	 ‘Capability’25	and	aptitude	before	incapacity	and	inability	
The	 adults	 to	 be	 protected	 include	 people	 with	 disabilities,	 whose	 rights	 are	

guaranteed	 by	 international	 texts.	 A	 movement	 has	 therefore	 been	 committed	 to	
recognising	the	rights	and	capacity	to	act	of	vulnerable	people,	bringing	them	closer	
to	the	rights	recognised	for	‘ordinary’	people.	

The	Convention	on	the	Rights	of	Persons	with	Disabilities	(CRPD)	lays	down	the	
principle	of	the	non-discrimination	of	persons	in	Article	2	thereof.	

Article	 12	 of	 the	 convention	 affirms	 the	 right	 of	 persons	 with	 disabilities	 to	
recognition	at	all	places	of	their	legal	personality	(as	well	as)	the	enjoyment	of	‘legal	
capacity	on	an	equal	basis	with	others	in	all	aspects	of	life.’	 	

																																																													
23	http://www.prontuario.org/portal/site/prontuario.	
24	See	programme	in	Annex	7.1.	
25	The	word	‘capability’	or	capacity	or	substantial	freedom	refers	to	the	effective	possibility	that	an	

individual	has	to	choose	various	combinations	of	modes	of	function,	such	as	eating,	travelling,	having	an	
education	or	taking	part	in	politics.	
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According	 to	 the	 United	 Nations	 Committee	 on	 the	 Rights	 of	 Persons	 with	
Disabilities,	a	human-rights-based	understanding	of	disability	and	the	exercise	of	legal	
capacity	on	an	equal	basis	with	others	 involves	moving	 from	a	system	of	 substitute	
decision-making	 (guardianship	 type),	 in	 which	 the	 person	 is	 deprived	 of	 their	 legal	
capacity,	to	a	system	of	supported	decision-making26.	

Member	 States	 should	 therefore	 work	 towards	 replacing	 measures	 that	
substitute	the	rights	of	the	individual	with	measures	of	support	and	assistance	based	
on	the	primary	recognition	of	the	will	of	the	adult	above	that	of	an	interest	superior	
to	that	will.	In	any	case,	this	new	approach	was	adopted	by	the	Member	States	which	
recently	decided	to	reform	this	matter	of	the	protection	of	adults	(ES/PT)	as	well	as	
the	spirit	of	the	bills	being	created	(IT).	

The	 judge's	 role	 is	 thus	 refocused	on	 the	person's	 ‘capacity’	 by	 looking	at	 the	
extent	of	this	capacity	rather	than	focusing	on	a	global,	fixed	and	irreversible	finding	
of	incapacity.	

In	 this	 respect,	 the	 mission	 recommends	 avoiding	 the	 use	 of	 the	 term	
‘incapacity	mandate’	contrary	to	the	spirit	of	the	2006	convention,	which	induces	the	
delegation	or	transfer	of	rights	and	the	capacity	to	act	while	the	convention	aims	to	
preserve	people's	power	to	act27.	

3.2.2	 Defining	 a	 common	 European	 terminology	 for	 the	 different	
representation	mandates	

The	European	inspection	mission	would	like	to	point	out	that	there	is	confusion	
in	 the	 minds	 of	 the	 vast	 majority	 of	 people	 encountered	 between	 representation	
mandate	 issued	 by	 the	 judicial	 or	 administrative	 authorities	 (BG/RO)	 and	 those	
established	based	on	the	will	of	the	adult.	 	

																																																													
26	The	substitute	decision-making	system	is	defined,	in	particular,	as	a	system	in	which	the	person	

responsible	for	making	the	decisions	can	be	appointed	by	a	third	party	without	the	consent	of	the	person	
concerned,	and	in	which	the	decisions	taken	are	based	on	the	best	interests	of	the	person	concerned	and	
not	on	their	wishes	and	preferences.	Conversely,	a	supported	decision-making	system	includes	a	variety	of	
support	options	that	prioritise	the	individual's	wishes	and	preferences.	

The	 Committee	 thus	 considers	 that	 the	 ‘wishes	 and	 preferences	 of	 the	 adult’	 paradigm	 must	
replace	 the	 ‘best	 interests’	 paradigm.	 This	means	 respecting	 the	 rights,	 wishes	 and	 preferences	 of	 the	
person	concerned,	including	their	right	to	take	risks	and	make	mistakes.	

27	It	should	be	noted	that	there	are	difficulties	in	translating	English	terms	‘inability’	and	‘disability’	
into	French.	
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These	two	types	of	mandate	are	not	identical	in	nature	or	duration,	but	the	lack	
of	 clarity	 in	 terminology	 creates	 confusion	 and	 legal	 uncertainty.	 National	
terminologies	 vary	 from	 country	 to	 country:	 preventive	 mandate	 (ES),	 future	
protection	mandate	 (FR),	mandate	in	view	of	future	incapacity	 (IT)	or	even	mandate	
to	 manage	 someone's	 interests	 (PT).	 The	 terminologies	 used	 by	 European	 and	
international	 institutions	 also	 vary:	 incapacity	 mandate,	 permanent	 powers	 of	
attorney	or	advance	directives	(EP),	voluntary	measures	(New	York	Convention).	

The	 mission	 therefore	 recommends	 using	 the	 more	 encompassing	 term	
‘anticipatory	 mandates’	 to	 define	 the	 legal	 instrument	 for	 anticipating	 someone's	
protection.	

A	summa	divisio	should	distinguish	between	mandates,	powers	of	attorney	and	
measures	 taken	 by	 the	 persons	 themselves,	 or	 even	 by	 their	 families28,	 and	 those	
taken	by	the	judge	or	by	an	authorised	administrative	authority.	

With	regard	to	terminology	applied	to	judicial	cooperation,	and	with	a	view	to	a	
new	European	instrument,	a	useful	distinction	between	judicial	protection	measures	
and	extrajudicial	protection	measures	will	facilitate	the	readability	and	legal	certainty	
of	these	legal	protection	instruments.	

3.2.3	 Defining	the	principles	of	universal	protection	for	adults	
As	was	 stated	 above	 (1.2.1),	 the	 absence	 of	 a	 legal	 definition	 of	 vulnerability	

sometimes	also	 leads	 to	 confusion.	 For	 instance,	at	 the	 start	of	 the	mission's	work,	
Bulgaria	 highlighted	 the	 difficulty	 in	 defining	 vulnerability,	 a	 concept	 that	 does	 not	
exist	in	their	domestic	law,	based	on	whether	a	disability	is	recognised.	

Therefore,	while	 the	 use	 of	 the	 term	 vulnerable	 is	 still	 useful	 to	 describe	 the	
need	 for	 protection,	 it	 should	 be	 discarded	 in	 the	 same	way	 as	 the	 term	 disabled	
when	 it	 comes	 to	 legislation.	 Legally,	 it	 is	 important	 to	 assess	 the	 vulnerability	 or	
disability	 in	 order	 to	 evaluate	 the	 need	 for	 and	 level	 of	 protection.	 These	 terms	
cannot	be	the	basis	for	defining	a	 legal	framework	that	would	underpin	a	system	of	
exceptions.	 The	 adult	 protection	 regime	 is	 intended	 to	 apply	 to	 all	 adults	 equally,	
regardless	of	their	condition,	as	vulnerability	is,	in	essence,	unpredictable.	

The	 inspection	mission	thus	recommends	defining	a	general	protection	regime	
for	 protected	 adults,	 without	 distinction	 of	 the	 type	 of	 vulnerability,	 whether	 it	 is	
innate,	due	to	an	accident	or	due	to	age.	 It	suggests	favouring	the	use	of	the	terms	
‘legal	and	 judicial	protection	of	adults’	 in	the	same	way	as	there	 is	a	regime	for	the	
protection	of	minors.	 	

																																																													
28	 Parents	 of	 disabled	 or	 vulnerable	 children	 can	 make	 arrangements	 for	 themselves	 and	 their	

minor	children.	
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3.2.4	 Defining	the	area	of	criminal	and	civil	adult	protection	
Criminal	 protection	 should	 be	 seen	 as	 an	 integral	 part	 of	 a	 comprehensive,	

systemic	regime	of	personal	protection.	

As	such,	the	prosecutor,	acting	in	matters	of	public	action	in	the	civil	field,	plays	
a	decisive	role.	

The	 demographic	 projections	 announced	 on	 the	 mobility	 and	 ageing	 of	
populations	 should	 lead	States	 to	define	public	policies	 for	 the	protection	of	adults	
commensurate	with	the	challenges.	

The	 acts	 of	 abduction	 of	 vulnerable	 persons,	 seizure	 of	 property,	 written	
forgeries	which	 could	be	 reported	 to	 the	 inspection	mission	are	described	as	being	
rarely	 prosecuted.	 In	 France,	 professional	 protection	 agents	 described	 a	 fear	 of	
‘unauthorised	abductions’,	stating	that	they	were	at	a	loss	as	to	what	to	do	in	the	face	
of	 a	 slow	 judicial	 response.	 Infringements	 of	 this	 type	 are	 therefore	 rarely	
prosecuted.	 The	 judicial	 response	 could	 be	 inspired	by	what	 is	 implemented	 in	 the	
area	of	child	abduction.	In	the	same	vein,	some	lawyers	regretted	the	absence	of	the	
public	prosecutor	at	the	hearing	or	the	absence	of	written	opinions	or	submissions.	

These	 various	 observations	 lead	 the	 European	 mission	 to	 recommend	 the	
construction	of	a	comprehensive	system	of	protection	for	adults	that	is	both	civil	and	
criminal,	 with	 the	 civil	 protection	 measure	 for	 adults	 providing	 effective	 rights	 in	
criminal	proceedings,	whether	the	adult	is	the	perpetrator	or	the	victim.	

Recommendation	2.	Define	a	European	taxonomy	and	legal	terminology	of	adult	
protection	in	the	context	of	future	work	carried	out	by	the	European	institutions	

3.3	 Including	 adult	 protection	 in	 the	 European	 digital	 space	 and	 the	
digitalisation	of	judicial	cooperation	

The	 European	 Commission	 has	 indicated	 in	 its	 latest	 communications	 that	 it	
wants	 to	 go	 beyond	 paper-based	 communication	 and	 allow	 the	 online	 payment	 of	
court	fees	and	the	use	of	videoconferencing.	In	the	same	vein,	on	the	occasion	of	the	
revision	 of	 the	 two	 regulations	 relating	 to	 the	 traditional	 mechanisms	 of	 judicial	
cooperation,	namely	the	notification	of	documents	and	requests	to	obtain	evidence	
by	videoconference,	cross-border	electronic	communication	will	become	compulsory	
from	2025.	

The	 investigations	 and	 requests	 for	 statistics	 sent	 by	 the	 members	 of	 the	
European	 inspection	mission	 to	 the	 central	 authorities	 as	well	 as	 to	 the	 courts	 and	
tribunals	have	led	to	the	conclusion	that	cross-border	procedures	based	on	European	
and	international	civil	mutual	assistance	instruments	are	extremely	rare.	 	
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In	the	absence	of	a	dedicated	judicial	cooperation	instrument,	the	protection	of	
adults	could	therefore	be	excluded	from	the	European	digital	space	and	from	the	new	
cross-border	 procedural	 tools	 of	 e-Justice,	 such	 as	 the	 use	 of	 multilingual	 online	
forms	 and	 linguistic	 guarantees	 (interpretation	 of	 hearings	 and	 translation	 of	
documents).	

3.3.1	 Creating	a	European	certificate	of	representation	
Article	38	of	the	Hague	Convention	of	13	January	2000	provides	for	the	issuance	

of	 an	 international	 certificate29	 to	 any	 person	 entrusted	 with	 the	 protection	 of	 an	
adult	 or	 their	 property,	 indicating	 their	 capacity	 and	 powers.	 The	more	 systematic	
issuance	of	such	a	certificate	would	 indeed	allow	an	agent	to	prove	their	powers	 in	
any	country.	

However,	 the	 States	 that	 negotiated	 the	 text	 did	 not	 want	 to	 make	 this	
certificate	 compulsory	 for	 the	 Contracting	 States,	 which	 can	 decide	 on	whether	 to	
issue	 it.	 This	 international	 certificate	 of	 representation	 can	 only	 be	 issued	 by	 the	
authorities	of	the	Contracting	State	in	which	a	protection	measure	has	been	taken	or	
a	power	of	representation	confirmed.	

This	 international	 certificate	 of	 representation	meets	 the	 need	 for	 security	 of	
practice,	both	for	the	protected	person	and	for	their	property.	However,	this	is	not	an	
effective	solution	since	the	probative	value	of	the	certificate	is	limited	to	States	that	
have	ratified	the	2000	Convention.	

Like	the	International	Certificate	of	Representation	from	the	Hague	Convention,	
the	European	Certificate	of	Succession30,	while	it	is	genuinely	useful,	is	not	used	on	a	
recurring	basis	by	States,	as	 its	optional	nature	and	 limited	scope	contribute	to	 this	
situation.	 This	 European	 Certificate	 of	 Succession	 allows	 a	 person	 to	 prove	 their	
status	 as	 an	 heir	 or	 legatee	 in	 any	Member	 State	 of	 the	 European	Union,	with	 the	
exception	of	Denmark	and	Ireland.	It	also	allows	the	person	to	prove	their	powers	as	
an	 executor	 or	 administrator	 of	 the	 estate,	 without	 any	 special	 procedure	 being	
required.	

The	 fact	 that	 the	 current	 international	 certificate	 of	 representation	 is	 rarely	
used	prompts	reflection	on	how	to	develop	a	similar	but	more	effective	mechanism	
for	the	protection	of	adults	in	the	Member	States.	

This	European	certificate	of	representation	could	take	the	form	of	a	multilingual	
form	issued	by	post	or	online	by	the	designated	national	judicial	authorities.	

This	 certificate	 should	 specify	 the	 scope	 of	 the	 protection	 (of	 the	 person	 or	
property)	by	indicating	the	capacity	and	the	powers	conferred.	

																																																													
29	 A	 model	 international	 certificate	 of	 representation	 has	 been	 developed	 by	 a	 working	 group	

approved	 by	 the	 Special	 Diplomatic	 Commission	 on	 the	 Protection	 of	 Adults	 as	 part	 of	 one	 of	 its	
recommendations	 to	 Contracting	 States.	 It	 has	 not	 been	 incorporated	 into	 the	 convention	 in	 order	 to	
facilitate	 its	modification,	but	this	model	appears	 in	the	explanatory	report	of	Paul	Lagarde.	The	Special	
Commission	 strongly	 encourages	 Member	 States	 to	 use	 this	 model	 in	 order	 to	 create	 real	 harmony	
between	countries.	

30	Established	by	Regulation	(EU)	No	650/2012	of	4	July	2012	on	international	successions.	
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Recommendation	3.	Create	a	European	certificate	of	representation	by	defining	
common	rules	for	issuance	and	enforcement	

3.3.2	 Creating	 interconnected	 national	 registers	 for	 the	 protection	 of	
adults	

The	European	Parliament,	 in	 its	 resolution	of	1	June	2017,	 recommends31	 that	
timely	access	to	information	on	the	legal	situation	of	the	adult	who	is	the	subject	of	a	
protection	 measure	 or	 mandate	 would	 be	 likely	 to	 strengthen	 their	 rights.	 The	
sharing	of	information	relating	to	the	protection	status	of	vulnerable	adults	between	
Member	 States	 is	 also	 recommended,	 as	 well	 as	 access	 to	 files	 and	 registers	 of	
protection	measures	 and	 incapacity	mandates,	 in	 compliance	 with	 the	 principle	 of	
confidentiality	 and	 the	 rules	 relating	 to	 the	 protection	 of	 personal	 data.	 The	
resolution	 states	 that	 legal	 certainty	 implies	 that	 any	 person	 entrusted	 with	 the	
protection	 of	 a	 vulnerable	 adult	 or	 their	 property	 should	 be	 able	 to	 obtain	 a	
certificate	indicating	their	capacity,	status	and	the	powers	conferred	on	them,	at	their	
request	and	within	a	reasonable	period.	

Given	 these	 requirements,	 the	 creation	 of	 a	 European	 certificate	 of	
representation,	the	necessary	publication	of	protection	mandates	and	recognition	of	
protection	 measures	 leads	 the	 mission	 to	 recommend	 the	 creation	 of	 national	
registers.		 	

																																																													
31	In	an	annex	to	the	resolution,	the	European	Parliament	recommends:	
1.	 Foster	 the	 provision	 of	 information	 about	 the	 administrative	 and	 judicial	 decisions	 concerning	

vulnerable	 adults	 who	 are	 the	 subject	 of	 protection	 measures	 as	 defined	 by	 the	 Hague	 Convention	 of	
13	January	2000	on	 the	 international	protection	of	adults,	and	 facilitate	 the	 circulation,	 recognition	and	
enforcement	of	such	decisions.	

2.	 Set	 up	 national	 files	 concerning	 or	 registers	 of,	 on	 the	 one	 hand,	 administrative	 and	 judicial	
decisions	 setting	 out	 protection	 measures	 in	 respect	 of	 vulnerable	 adults	 and,	 on	 the	 other	 hand,	 the	
relevant	mandates	 in	anticipation	of	 incapacity,	where	such	mandates	exist,	 in	order	 to	guarantee	 legal	
certainty	and	facilitate	the	circulation	of,	and	prompt	access	by	the	competent	authorities	and	judges	to,	
information	concerning	the	legal	situation	of	persons	who	are	the	subject	of	a	protection	measure.	

[…]	
4.	Ensure	that	the	sharing	between	Member	States	of	information	concerning	the	protection	status	

of	 vulnerable	adults,	and	 the	access	 to	 files	and	 registers	 containing	details	of	protection	measures	and	
mandates	 in	 anticipation	 of	 incapacity,	 is	 organised	 in	 a	 manner	 which	 is	 entirely	 consistent	 with	 the	
principle	of	confidentiality	and	the	rules	on	the	protection	of	the	personal	data	of	the	adults	concerned.	

[…]	
6.	 Grant	 any	 person	 who	 is	 given	 responsibility	 for	 protecting	 the	 person	 or	 the	 property	 of	 a	

vulnerable	adult	the	right	to	obtain	within	a	reasonable	period	a	certificate,	which	would	be	valid	in	all	the	
Member	States,	specifying	his	or	her	status	and	the	powers	which	have	been	conferred	on	him	or	her.	
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The	information	provided	by	the	register	would	be	useful	both	for	the	protected	
person	 and	 for	 the	 third	 parties	 they	 have	 to	 deal	 with.	 The	 information	 is	 also	
important	for	the	medical	personnel	and	the	competent	authorities	that	act	 in	such	
matters.	

The	 linking	 of	 national	 registers	 has	 been	 the	 subject	 of	 many	
recommendations32	and	proposals	to	that	effect.	

Indeed,	 publication	 in	 a	 register	 allows	 interested	 parties	 and	 third	 parties	 to	
become	 aware	 of	 the	 existence	 of	 a	 certificate	 in	which	 a	 protection	measure	 has	
been	taken	or	a	power	of	representation	confirmed	even	before	its	enforcement.	

To	this	end,	the	creation	by	the	States	of	national	registers	listing	administrative	
and	judicial	decisions	concerning	protection	measures	for	vulnerable	adults	and,	also,	
incapacity	mandates	 (within	the	meaning	of	 the	European	Parliament	resolution)	or	
of	 future	 protection	 mandates,	 as	 well	 as	 their	 content,	 emerges	 as	 the	 first	 step	
before	establishing	an	interconnection	between	these	different	registers.	

This	solution	could	be	all	 the	more	effectively	achieved,	as	 there	are	currently	
no	such	national	registers	and	the	interoperability	of	these	registers	could	be	better	
anticipated.	

This	suggestion	 is	supported	by	the	work	developed	by	the	European	Network	
of	 Registers	 of	Wills	 Association33.	 Fourteen	 national	 registers	 of	wills	 and	 three	 of	
European	 certificates	 of	 succession	 are	 now	 part	 of	 the	 network	 (the	 French,	
Luxembourg	and	Dutch	registers	of	certificates	are	interconnected).	Its	extension	has	
been	 greatly	 facilitated	 by	 financial	 support	 from	 the	 European	 Union,	 which	 has	
helped	the	registers	of	 several	Member	States	 to	connect	 to	a	platform	that	allows	
the	exchange	of	information	between	national	registers	of	wills.	

It	is	also	recognised	by	the	European	Parliament,	which	recommended,	in	2017,	
‘the	establishment	in	each	Member	State	of	files	or	registers	listing	administrative	and	
judicial	 decisions	 prescribing	 protection	measures	 for	 a	 vulnerable	 adult,	 as	well	 as	
incapacity	 mandates,	 where	 such	 mandates	 are	 provided	 for	 in	 the	 national	
legislation,	could	be	used	to	facilitate	timely	access	by	all	administrative	and	legal	and	
authorities	concerned	to	information	on	the	legal	situation	of	vulnerable	adults	and	to	
ensure	greater	legal	certainty’.	 	

																																																													
32	At	European	level,	it	was	noted	at	a	joint	EC-HCCH	conference	on	the	cross-border	protection	of	

vulnerable	 adults	 (Brussels,	 5–7	December	2018)	 ‘that	 electronic	 registry	 systems	have	been	developed	
with	 a	 view	 to	 assisting	 third	 parties,	 such	 as	 financial,	 insurance	 and	 medical	 institutions,	 with	 the	
verification	of	the	authenticity	and	integrity	of	powers	of	representation	as	well	as,	in	certain	cases,	their	
coming	 into	 effect’.	 The	 idea	 of	 an	 interconnection	 of	 national	 registers	 like	 that	 already	 existing	 at	
European	 level	 for	 last	 will	 and	 testament	 provisions	 was	 also	 underlined	 by	 the	 report	 of	 the	 115th	
Congress	of	French	Notaries	in	2019.	The	objective	of	this	interconnection	is	to	facilitate	the	circulation	of	
incapacity	mandates,	but	also	to	provide	foreign	 judges	and	notaries	with	a	means	of	 finding	out	about	
the	mechanism.	

33	http://www.arert.eu/?lang=en.	
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In	the	absence	of	dedicated	national	registers,	the	Commission	could	invite	the	
Member	States	to	define	a	common	framework	for	national	decentralised	exchange	
systems	which	would	then	be	more	easily	interoperable.	

In	each	country,	a	unified	electronic	civil	directory	containing	all	the	judicial	and	
legal	 protection	 records	 (judicial	 protection	 measure,	 representation	 mandates,	
powers	of	attorney)	for	adults	should	be	created	corresponding	to	the	authority	that	
issued	it	(judge,	notary,	person	themselves,	local	administrative	authority).	

The	 processing	 of	 applications,	 the	 administration	 of	 the	 register	 and	 the	
management	and	maintenance	of	data	could	be	entrusted	to	the	judicial	authorities	
of	 the	Member	 States.	 National	 registers,	 such	 as	 civil	 status	 registers,	 registers	 of	
wills	or	the	general	register	of	last	wills	and	testaments	(ES)	could	be	interconnected	
with	other	registers	depending	on	the	country.	

With	 regard	 to	 the	 protection	 of	 personal	 data,	 the	 requests	 for	 consultation	
could	be	more	or	 less	extensive	depending	on	 the	 type	of	user	 (judicial	authorities,	
notaries,	 lawyers,	 judicial	 representatives	 or	 guardianship	 associations).	 Various	
technical	anonymisation	or	filtering	measures	will	have	to	be	considered,	but	 in	any	
event,	 the	 establishment	 of	 such	 national	 registers	 will	 have	 to	 be	 carried	 out	 in	
compliance	with	both	the	national	and	European	data	protection	framework.	

This	will	require	the	creator	and	manager	of	the	national	register	to	comply	with	
requests	 for	 prior	 authorisation	 from	 national	 supervisory	 authorities	 and	 agencies	
authorised	 to	 protect	 personal	 data,	 as	well	 as	with	 the	 European	 requirements	 of	
the	EU	General	Data	Protection	Regulation	(GDPR).	

It	 is	 true	 that	establishing	a	 register	 for	vulnerable	persons	 is	not	a	neutral	act.	
According	 to	Article	9(1)	of	 the	GDPR,	health	data	 is	deemed	as	sensitive	data,	 the	
digital	 processing	 of	 which	 is	 prohibited	 unless,	 under	 paragraph	 2,	 (a)	 the	 data	
subject	has	given	explicit	consent	to	the	processing	of	such	data	…	Union	law,	like	the	
law	of	the	Member	State,	should	regulate	the	principle	of	the	possible	 lifting	of	the	
prohibition	 and	 the	 procedures	 for	 obtaining	 the	 consent	 of	 adults	 in	 a	 state	 of	
vulnerability	(b)	as	well	as	the	scope	of	the	data	in	the	area	of	criminal	protection.	

Article	35(2)	provides	for	the	lifting	of	the	principle	prohibiting	the	processing	of	
sensitive	data	when	the	processing	is	made	necessary	whenever	courts	act	within	the	
framework	of	their	 jurisdictional	function,	(f)	such	as	for	reasons	of	 important	public	
interest,	(g)	health	and	social	care,	(h)	public	health,	(i)	quality	and	safety	of	care	to	
safeguard	the	rights	and	freedom	of	the	person.	The	judicial	authority	should	be	given	
a	central	role	in	managing	the	content	and	access	to	a	digital	register	dedicated	to	the	
protection	of	adults.	 	
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Lastly,	Article	35	of	the	GDPR	stipulates	that	the	data	controller	must	carry	out	a	
preliminary	impact	analysis	when	the	nature,	scope,	context	and	purposes	of	the	data	
processing	 is	 likely	 to	 result	 in	 a	 high	 risk	 for	 the	 rights	 and	 freedoms	 of	 natural	
persons.	

Recommendation	4.	Create	 interoperable	national	directories	for	the	protection	
of	adults	

3.4	 Creating	a	European	civil	mutual	assistance	legal	instrument	dedicated	
to	the	protection	of	adults	

The	differences	in	legislation	in	terms	of	recognition	and	enforcement	of	acts	of	
protection,	the	lack	of	recognition	by	justice	professionals	of	the	protection	of	adults	
as	an	integral	part	of	European	civil	cooperation,	the	need	to	judicially	enforce	acts	of	
cross-border	 protection	 and	 to	 fight	 more	 effectively	 against	 infringements	 of	 the	
fundamental	 rights	 of	 vulnerable	 persons	 lead	 the	 European	 inspection	mission	 to	
recommend	 the	 creation	 of	 a	 European	 instrument	 dedicated	 to	 the	 protection	 of	
adults.	

Such	an	 instrument	would	 in	 fact	be	 likely	 to	 generally	 improve	 the	efficiency	
and	 quality	 of	 judicial	 cooperation	 in	 the	 area	 of	 adult	 protection,	 and	 also	 to	
influence	the	Member	States	in	the	development	of	their	own	legislation.	

3.4.1	 Restating	 the	 fundamental	 principles	 and	 rights	 for	 the	protection	
of	adults	

The	 Hague	 Convention	 of	 13	January	 2000	 on	 the	 international	 protection	 of	
adults	contains	a	set	of	clear	and	consistent	rules	for	the	cross-border	protection	of	
adults,	but	few	Member	States	have	ratified	it.	One	solution	would	be	to	embrace	the	
principles	 and	 guarantees	of	 the	 said	 convention	 in	 the	 European	 legal	 instrument,	
which	 would	 indirectly	 encourage	 the	 implementation	 of	 the	 principles	 of	 the	
convention,	including	in	the	states	which	have	not	ratified	it.	

Thus,	 in	 a	 preamble	 the	 instrument	 could	 restate	 the	 useful	 principles	 and	
mechanisms	contained	in	the	international	conventions	of	2000	and	2006,	as	well	as	
in	the	Charter	of	Fundamental	Rights	of	the	European	Union	and	invite	the	Member	
States	 to	 adapt	 their	 legislation	 to	 move	 towards	 a	 smoother	 and	 more	 efficient	
judicial	cooperation	framework.	 	
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The	quest	for	the	exclusive	interest	of	the	adult34,	the	principle	of	individualised	
protection	 (objective	 before	 being	 subjective35),	 access	 to	 justice	 and	 the	 right	 to	
protection	 for	 protected	 adults,	 adaptation	 of	 the	 criminal	 procedure	 to	 the	
protected	 adult	 victim	 or	 perpetrator	 and	 the	 principles	 of	 proportionality36	 and	
subsidiarity	should	be	restated.	

The	 people	 interviewed	 by	 the	mission	who	 are	 involved	 in	 the	 protection	 of	
adults	 have	 also	 put	 forward	 various	 proposals	 for	 improving	 the	 fundamental	
guarantees	of	the	protected	adult.	

These	proposals	fall	within	the	exclusive	 jurisdiction	of	the	Member	States	but	
nevertheless	merit	 restatement	 to	 influence	 the	evolution	of	national	 laws	 towards	
greater	protection.	

This	 includes	 obtaining	 the	 opinion	 of	 the	 protected	 person	 by	 any	 means,	
compulsory	representation	by	a	lawyer	whenever	the	adult	is	unable	to	express	their	
wishes,	the	systematic	use	of	medical	expertise	to	shed	light	on	the	person's	capacity,	
the	 automatic	 and	 effective	 review	 of	 national	 protection	 measures	 and	 the	
compulsory	presence	or	communication	of	the	public	prosecutor.	

3.4.2	 Facilitating	 the	 recognition	 and	 enforcement	 of	 judicial	 or	
extrajudicial	 acts	 and	 protection	measures	 through	 a	 certification	
mechanism.	

The	 new	 regulation	 should	 allow	 direct	 recognition	 and	 implementation	 of	
judicial	 measures	 and	 representation	 mandates	 without	 the	 need	 for	 additional	
verification.	

Certification	 forms	 should	 contain	an	 indication	of	 the	nature	and	duration	of	
the	measure,	 its	 legal	 content,	 the	duration	and	 limits	of	 the	ensuing	mandate	and	
the	conditions	for	modification	or	revocation.	 	

																																																													
34	 All	 adults,	 regardless	 of	 their	 condition,	 are	 holders	 of	 rights	 and	must	 be	 able	 to	make	 free,	

independent	 and	 informed	 decisions	 within	 the	 limits	 of	 their	 capacity,	 and	 not	 simply	 as	 a	 passive	
recipient	of	care	and	attention.	

35	 The	 objective	 nature	 of	 the	 limitation	 of	 an	 adult's	 physical	 and	mental	 capacity	must	 be	 the	
basis	for	protection.	Every	adult	has	the	right	to	protection	when,	due	to	an	impairment	or	insufficiency	of	
their	personal	 faculties,	 they	are	unable	to	provide	for	their	 interests	 (the	 interests	of	their	own	person	
and/or	those	of	their	property,	whether	innately,	temporarily	or	permanently).	

36	The	measures	ordered	must	be	proportionate	to	the	person's	degree	of	capacity	and	adapted	to	
the	particular	circumstances	and	needs	of	the	person.	Any	measures	taken	should	limit	the	legal	capacity,	
rights	and	freedoms	of	the	person	to	a	minimum.	
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Such	 an	 instrument	 should	 also	 state	 the	 possible	 recourse	 to	 the	 traditional	
instruments	 and	 guarantees	 of	 civil	 judicial	 cooperation	 with	 regard	 to	 the	
notification	 of	 documents	 and	 taking	 evidence.	 Linguistic	 guarantees,	 such	 as	 the	
right	 to	 translation	 of	 documents,	 or	 the	 right	 to	 interpretation	 should	 at	 the	 very	
least	 be	 provided	 for	 in	 the	 same	 way	 as	 they	 are	 in	 other	 areas	 of	 judicial	
cooperation.	Thus,	 the	person	concerned	 should	be	 informed	and	 interviewed,	 in	a	
language	that	they	understand,	except	in	the	event	of	a	serious	danger	to	their	health	
or	safety.	

Lastly,	 the	 instrument	 could	 provide	 for	 an	 alternative	 judicial	 cooperation	
mechanism	 establishing	 a	 procedure	 for	 international	 consultation	 or	 mediation	
between	 judicial	 authorities	 or	 central	 authorities	 in	 order	 to	 pursue	 the	 best	 and	
exclusive	interest	of	the	person.	

The	grounds	for	refusing	to	enforce	or	to	recognise	a	protection	measure	should	
be	limited	to	the	protection	of	the	public	order	of	the	requested	State.	

With	a	view	to	the	development	of	a	European	certificate	of	representation,	the	
instrument	 should	 require	 Member	 States	 to	 designate	 the	 national	 authorities	
authorised	 to	 issue	 such	 a	 certificate	 and	 the	 different	 categories	 of	 persons	
authorised	to	receive	a	representation	mandate.	

Multilingual	standard	forms	for	banks,	insurance	companies,	notaries	and	social	
organisations	could	be	designed.	

Recommendation	 5.	 Create	 a	 European	 civil	 mutual	 assistance	 instrument	
dedicated	to	the	protection	of	adults,	reflecting	the	principles	and	guarantees	set	
out	 in	existing	 international	and	European	 instruments,	 in	order	to	facilitate	the	
recognition	 and	 enforcement	 of	 judicial	 and	 legal	 measures	 relating	 to	 the	
protection	of	adults	
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Conclusion	

Under	the	terms	of	the	mission,	it	 is	worth	recalling	the	context	of	the	referral	
to	the	RESIJ.	The	latter	was	requested	by	the	European	Commission,	which	wanted	to	
be	able	to	establish	a	precise	state	of	judicial	cooperation	in	cases	of	adult	protection,	
whether	or	not	 the	Member	States	are	parties	 to	 the	Hague	Convention	of	13	June	
2000.	 It	 also	 wanted	 to	 be	 able	 to	 identify	 problems	 and	 needs	 in	 judicial	
cooperation,	as	well	as	good	practices.	

During	 this	 work,	 which	 was	 carried	 out	 over	 a	 short	 period	 of	 less	 than	 6	
months,	 the	 European	 inspectorates	 noted	 that	 the	 number	 of	 cases	 relating	 to	
judicial	 cooperation	 in	 the	 area	 of	 adult	 protection	 represented	 a	modest	 volume,	
although	they	have	been	constantly	increasing	in	recent	years.	

This	low	volume	of	cases	should	not	mask	the	existence	of	difficulties	of	several	
kinds	with	which	adults	are	confronted	when	 the	protection	of	 their	person	and/or	
the	protection	of	their	assets	are	at	stake	in	a	foreign	country.	These	difficulties	are	
reflected	 in	 the	 lack	 of	 cross-border	 recognition	 of	 protection	 measures	 and	 the	
powers	 of	 representatives	 of	 adults,	 in	 the	 lack	 of	 knowledge	 among	 the	 various	
stakeholders	 in	 the	 field	 of	 protection	 of	 the	 classic	 mechanisms	 of	 judicial	
cooperation	and	specific	 instruments,	and	 in	 the	 lack	of	digital	 traceability	of	cases.	
This	 being	 said,	 the	 RESIJ	 proposes	 to	 create	 a	 reinforced	 framework	 for	 European	
judicial	 cooperation	 for	 the	 protection	 of	 adults,	 which	 it	 formulates	 around	 five	
recommendations,	 in	 particular	 through	 the	 creation	 of	 a	 European	 certificate	 of	
representation,	 the	 creation	 of	 interconnected	 national	 registers	 containing	 all	 the	
acts	 and	 protection	 measures	 and,	 lastly,	 by	 creating	 a	 European	 instrument	 of	
mutual	civil	assistance	dedicated	to	the	protection	of	adults.	


