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OBJECTIVES 

This report on the national legal protection of vulnerable adults in cross-border 
situations in the Republic of Bulgaria has been prepared at the request of the European 
Commission, Directorate-General for Justice and Consumers, by a working group of the 
Inspectorate to the Supreme Judicial Council of the Republic of Bulgaria, appointed by 
the Inspector General of the Inspectorate to the Supreme Judicial Council, consisting of 
Inspector Lyubomir Krumov and experts Nina Nikolova and Stefka Dimitrova. 

The European Commission (the Commission) asked the members of the European 
Network of Justice Inspection Services (RESIJ) to carry out an on-site assignment to 
collect and analyse statistical data from central administrations, competent authorities 
and courts relating to cross-border cases with requests for protection of vulnerable adults 
in the European Union, as the Commission wished to determine precisely the state of 
judicial	cooperation between agencies responsible for the protection of adults in Member 
States that are parties to the Hague Convention of 13 January 2000 on the international 
protection of adults (the Hague Convention of 2000) and those that have not yet ratified 
this international protection instrument. With a view to a possible legislative initiative to 
adopt measures at EU level to improve and speed up the handling of cross-border cases, 
the Commission aims to be in a position to identify problems and needs in the field of 
judicial cooperation and good practice in the Member States. 

To inform the Commission and to make a comparison, this report will present the 
national framework for the protection of vulnerable adults, through an examination of 
Bulgarian legislation which provides for special and enhanced protection of persons over 
18 years of age and establishes criteria for vulnerability, the competent authorities within 
the organisation for providing protection, the protection measures taken by judicial or 
administrative authorities, the procedural rules and safeguards for vulnerable adults, the 
national registers of protection measures, and the rules of private international law 
applicable to cross-border situations involving protection. The analysis reflects the fact 
that the Republic of Bulgaria is not a party to the Hague Convention of 2000. The 
Republic of Bulgaria is a party to the UN Convention on the Rights of Persons with 
Disabilities (Ratification Law SG No 12/ 2012, in force since 21 April 2012) and to the 
European Convention for the Protection of Human Rights and Fundamental Freedoms 
(Ratification Law SG No 66/1992, in force since 7 September 1992). 

The main objective of the report is also to present the current state of judicial and 
administrative protection of vulnerable elderly people, by identifying protection 
measures with cross-border implications, the volume of cases and the trend in the 
number of applications and requests over the last three years. 
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Finally, on the basis of the methodology applied, the report aims to identify and 
classify the difficulties typically encountered, as well as the good practices used during 
the cross-border monitoring of the care and protection of vulnerable adults. The findings 
of the report can be used to improve the legal framework and the work of the competent 
authorities and to make suggestions and possible recommendations. 

INTRODUCTION 

In October 2021, the European Commission's Directorate-General for Justice and 
Consumers requested the assistance of the European Network of Justice Inspection 
Services (RESIJ) in the context of the Commission's work on the cross-border protection 
of vulnerable adults. 

As a member of the international network of judicial inspectorates, the Inspectorate 
to the Supreme Judicial Council of the Republic of Bulgaria has agreed to collect and 
analyse national statistics on cross-border cases with a view to ensuring measures for the 
protection of vulnerable adults, and at the same time reviewing national laws and rules of 
private international law adopted by Bulgaria in relation to the protection of vulnerable 
adults. 

At the international level, the protection of vulnerable adults in cross-border 
situations is based on the following legal acts and international treaties: 

Article 3 of the Charter of Fundamental Rights of the European Union guarantees 
everyone the right to physical and mental integrity, and Article 21 guarantees the right to 
non-discrimination. 

Article 1 of the Hague Convention of 2000 provides for the international protection 
of adults who are unable to defend their own interests, temporarily or permanently, due 
to impaired or insufficient personal capacity. The Hague Convention of 2000 defines 
international jurisdiction with regard to taking and applying legal measures necessary to 
protect the identity of adults or their property and the applicable law. It also ensures the 
recognition and enforcement of protective measures taken in one Contracting State by 
law in all the other Contracting States and establishes cooperation between the 
authorities of these Contracting States. The Memorandum accompanying the Hague 
Convention of 2000 sets out the reasons for its adoption: the ageing of the world 
population, combined with greater international mobility, and longer life expectancy in 
many countries, which is accompanied by the increase in age-related diseases. At the 
international private level, the introduction to the convention addresses the real problems 
of older people suffering from deficiencies in their personal capacities related to the 
management or disposal of their property. 'In cases where adults have themselves made 
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arrangements for their protection in advance for the time when they are no longer able 
to look after their own interests, for example by appointing a legal representative, it is 
important that these choices can be respected abroad. Questions about applicable law, 
who can represent the adult, and powers that they may have still arise. In these 
circumstances, it is important to establish clear rules designating the competent 
authorities to take all the necessary measures for the protection of the person or property 
of the adult". 

Article 3 of the Hague Convention of 2000 regulates protective measures, which 
concern the determination of incapacity and the establishment of a protective regime; 
placement of the adult under the care of a judicial or administrative authority; 
guardianship, curatorship and analogous measures; the appointment and functions of any 
person or body responsible for looking after the person or property of the adult, 
representing or assisting him or her; placement of the adult in an establishment or any 
other place where his or her protection can be ensured; administration, conservation or 
disposal of the property of the adult; authorisation of a specific intervention for the 
protection of the person or property of the adult. 

The European Parliament resolution	of 1 June 2017 contains recommendations to 
the Commission on the protection of European adults in view of the problems and 
difficulties they encounter in the exercise of their rights, particularly in cross-border 
situations. A ‘vulnerable adult’ within the meaning of the Resolution is a person who has 
reached the age of 18 years and who, by reason of an impairment or insufficiency of his 
or her personal faculties, is not in a position to protect his or her interests (personal 
affairs and/or personal property, whether temporarily or permanently). The resolution 
states that the increase in the number of elderly people in the various EU Member States 
is one of the reasons for the special protection of these citizens, but that age is not the 
only characteristic on which to base an assessment as to whether a person is vulnerable. 

The resolution recognises that mental and physical disabilities, which may affect an 
adult's ability to protect his or her interests, may make him or her vulnerable. The 
resolution stresses that the protection of vulnerable adults who exercise their freedom of 
movement within the Union is a cross-border issue and thus concerns all Member States. 
In its resolution of 1 June 2017, the European Parliament instructed its President to 
forward the resolution and the accompanying recommendations to the Commission, the 
Council and the governments and parliaments of the Member States. 
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The European Parliament states that ‘single Union forms should be introduced to 
foster the provision of information on decisions concerning the protection of vulnerable 
adults and on the circulation, recognition and enforcement of those decisions’. The 
Resolution considers that ‘legal certainty requires that any person who is given 
responsibility for protecting the person or the property of a vulnerable adult may, upon 
his request, be issued within a reasonable time with a certificate specifying his or her 
capacity, status and the powers which have been conferred on him or her’. 

Currently, the Hague Convention of 2000 has been ratified by only ten EU Member 
States: Austria, Belgium, Cyprus, the Czech Republic, Estonia, Finland, France, 
Germany, Latvia and Portugal, leaving the EU without a common legal framework for 
cross-border situations. Bulgaria has not ratified this international instrument of cross-
border protection. Bulgaria ratified the United Nations Convention on the Rights of 
Persons with Disabilities in 2012 and the European Convention for the Protection of 
Human Rights and Fundamental Freedoms in 1992. 

The protection of vulnerable adults in Bulgaria is not governed by a specific law. In 
national law, several laws provide special and enhanced protection of the rights of people 
with intellectual disabilities in order to prevent them from taking legal actions that could 
harm their own interests. Specific judicial, administrative and social measures and 
procedures are envisaged for the protection of elderly persons with intellectual 
disabilities. By their nature, these measures and procedures correspond to those provided 
by the Hague Convention of 2000. 

The rules applicable to the protection of vulnerable adults in purely national matters 
are the responsibility of each EU Member State. However, in cross-border situations 
where a protected adult travels, manages his or her property or needs medical care 
abroad, continuous and consistent protection of vulnerable adults must be ensured within 
the European Union. The EU itself is not a party to the Hague Convention of 2000, 
which is open only to sovereign states. There is currently no EU legislative measure 
aimed at strengthening cooperation between Member States and at the automatic 
recognition and enforcement of decisions relating to the international protection of 
vulnerable adults. 

Consequently, the national rules applicable to cross-border situations with regard to 
jurisdiction, applicable law and the recognition and enforcement of measures for the 
protection of adults are likely to differ appreciably from one Member State to another. 
Given the continuous increase in cross-border movement of people, the Commission 
considers it necessary to harmonise EU rules to ensure that vulnerable adults' right to 
move and reside freely in the Member State of their choice and to have their property 
adequately protected when they are located in different countries is not infringed. 
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The report of the Republic of Bulgaria is intended to provide the Commission with 
feedback, analytical and comparative information on statistical data concerning the 
number of cross-border cases and the practice of judicial and administrative protection 
bodies, as well as factual and legal problems encountered by protected persons, their 
representatives and competent authorities with the aim of promoting good practices in 
the cross-border protection of vulnerable adults. The ultimate objective of the 
Commission is to create a clear legal framework within the EU, ensuring legal certainty 
and the effective exercise of the rights of vulnerable adults by making it possible to 
identify: 1) the jurisdiction or authority empowered to take and enforce a long-term or 
urgent adult protection measure, 2) the applicable law 3) the conditions for recognition 
and enforcement of a ruling handed down in another Member State. 
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*Methodology and scope of the national assessment. Consultation of interested 
parties, capacity and positions of the parties heard. 

For their work under this project, the RESIJ working groups agreed to use three 
general questionnaires prepared by them and presented as an attachment to this report - 
1) General Questionnaire for Courts of Appeal / Ordinary Courts / Judicial Bodies, 2) 
Questionnaire No 2 for Central Authorities and 3) Questionnaire No 3 for Notaries. 

The aim of the questionnaires is to collect quantitative and qualitative information 
to aid in the various analysis tasks related to the legal framework and practice. The 
questionnaires are targeted and include questions addressed to various competent 
national judicial and administrative bodies and to legal practitioners, including judges 
and notaries. The questionnaires contain some general questions about the judiciary and 
notary groups, but for the most part they are tailored to each of the stakeholder groups. In 
both cases, specific questions were posed depending on whether or not the party 
concerned is from a Member State that is party to the Hague Convention of 2000. 

For the preparation of this report, the team chose a methodology that can allow a 
comprehensive national assessment in accordance with the powers of the Inspectorate to 
the Supreme Judicial Council only with regard to the work of the organs of the judiciary 
in the Judicial organisation for vulnerable elderly people with regard to the monitoring of 
their activity, the analysis and synthesis of case law on cases concluded with an effective 
court process and notification of the competent authorities about the need for the 
adoption of interpretive rulings and decrees, where there is conflicting case law. The 
questionnaires developed by the RESIJ were translated and, at the discretion of the 
Inspectorate, sent for responses before 10 January 2022 to the selected recipients of the 
study. The questionnaires were sent by post, as well as to the recipients' email addresses. 
The purpose of the survey and the content of the questionnaires were clarified during 
telephone interviews with recipients. 

Selection of addressees. Percentage of responses, level of completeness of 
responses: 

The survey was conducted with the Bulgarian courts, which constitute the largest 
group of respondents, the central administrative bodies with functional competences 
within the national organisation for the protection of persons with disabilities, and with 
notaries. A total of 73 jurisdictions were selected as recipients of the study – 45 district 
courts and all 28 provincial courts, notaries and the Notary Chamber of Bulgaria, as well 
as the Ministry of Justice, the Agency for persons with disabilities and the Social 
Assistance Agency. 
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There is no specific definition of ‘vulnerable adult’ in the national legislation. The 
Bulgarian Constitution stipulates that ‘persons with physical and mental disabilities are 
under the special protection of the State and society’ (Article 51(4)). 

With regard to persons with intellectual disabilities, special protection includes the 
protection of these persons against any legal action which could harm their own interests. 
An important element of this protection is guardianship. 

The courts are the bodies competent to take and implement measures within the 
judicial organisation for the protection of adults over 18 years of age with intellectual 
disabilities. The courts rule on the deprivation or restriction of the legal capacity of 
natural persons, placing them under guardianship (full or limited). 

There are no specialised courts or judges in Bulgaria to examine petitions and 
requests for measures for the protection of vulnerable adults. Cases fall under the 
jurisdiction of the respective courts and are heard by civil and criminal judges of the 
General District and Provincial Courts of Bulgaria, depending on their subject matter. 

The courts as respondents to the study were chosen on the basis of their regional 
and local jurisdiction relating to the imposition of a specific protective measure or the 
implementation of a measure already taken or by the regulations applying to requests for 
recognition and enforcement of foreign judgements. Provincial courts hear applications 
for guardianship. The Sofia City Court has jurisdiction over cases of recognition and 
enforcement of foreign judgements by virtue of the National Code of Private 
International Law. Preference was given to larger district courts and those in whose 
region there has been increased interest over the past 15 years and where real estate has 
been purchased by foreigners in seaside and mountain resorts, where people with dual or 
foreign nationality live or where there is a population of mixed ethnic origin, as well as 
courts in border areas, in whose jurisprudence there are cases with a cross-border 
element, and in view of the entry of migrants and refugees and the presence of migrant 
and refugee centres in these areas. 

District courts hear measures for: 1) accommodation of adults under full 
guardianship in a social care service (in a specialised environment) in the event that it is 
impossible to provide care and support at home and in the community 2) accommodation 
and obligatory treatment in a psychiatric institution of persons requiring special health 
care and who, because of their illness, may commit a crime that poses a danger to their 
relatives, others, society or seriously endangers their health 3) prior court authorisation 
for guardians/curators to dispose of the property of persons with intellectual disabilities 
who have been placed under guardianship. 

The second group of recipients of the study are notaries, given their activities. 
During the preliminary interviews, before sending the questionnaire to the notaries, the 
Inspectorate team was informed that since 2017 the Notary Chamber of Bulgaria has 
been analysing and monitoring the regulations in force concerning vulnerable persons in 
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the EU Member States. The Notary Chamber of Bulgaria has recognised and supported 
the importance of the issue which is also considered a priority by the Council of the 
Notariats of the European Union (CNUE). 

Faced with the current problems, on 17 November 2021 the Notary Chamber of 
Bulgaria, in collaboration with the European Notarial Network, organised an 
international online seminar on ‘Protecting vulnerable adults in Europe’, in which more 
than 250 notaries from Bulgaria and other EU countries participated. The vision of 
notaries to create legal and technical means to ensure a higher degree of protection for 
vulnerable adults – people who for various reasons are on the verge of incapacity and are 
not placed under guardianship – was presented during the seminar in the report of the 
President of the Notary Chamber of Bulgaria, Dimitar Tanev, which stated the following: 

- In our country, there are hundreds, if not thousands, of cases in which the 
arrangements of elderly people with property or other assets raise many questions, 
leading to moral and legal disputes. The persons concerned by such arrangements are not 
only elderly people, but also people who fall within the definition of ‘vulnerable adults’ 
in the European Parliament resolution of 1 June 2017. In practice, these are not persons 
without legal capacity, but vulnerable persons on the verge of losing such capacity, and 
this may concern any adult who has reached the age of 18. Besides being a lengthy 
judicial and administrative procedure, the appointment of guardians and curators requires 
that the person be in a particular condition due to certain illnesses The vulnerable adult is 
not a person who should be placed under full or limited guardianship, but a person who 
has a reduced appreciation of the advisability and necessity of certain acts, lacks 
sufficient education or whose memory plays tricks after a while. The vulnerable adult 
can also be a person suffering from purely physical degenerative diseases. 

The team of the Inspectorate to the Supreme Judicial Council clarified the purpose 
of our inspection to the presidents of the courts and the management of the Notary 
Chamber of Bulgaria and presented its legal framework as defined by the Hague 
Convention of 2000. They were explicitly asked to make judges and notaries aware of 
the RESIJ questionnaires, to specify the case law and notarial practice of the last three 
years in cases with cross-border implications, and to adduce court processes or notarised 
deeds in support of the answers given. Clarifications were provided to the court's judicial 
statisticians who produce the statistical information, are responsible for maintaining the 
records and are obliged to present the statistical situation in cases with a cross-border 
element. In one month or more, given the Christmas holidays and the epidemic situation 
in the country, 18 provincial courts, i.e. almost 64%, and 24 district courts, i.e. 53%, had 
responded to the questionnaire sent to the courts. 

The Inspectorate team telephoned those jurisdictions that had not responded by the 
deadline to ask them to resubmit responses to the questionnaires in the following week. 
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Court respondents shared difficulties in organising their work in the context of a severe 
epidemic and the constant illness of judges and officials with Covid-19. The jurisdictions 
that did not respond informed us by post (4 district courts), in comments after the 
questions of the questionnaire or most often during a telephone conversation, that the 
magistrates of the jurisdiction had read the content of the questionnaire or that a general 
assembly of magistrates had taken place. References were made to the automated case 
management system and the unified court information system where no civil or criminal 
cases concerning requests for measures aimed at protecting vulnerable adults and/or their 
property in cases with an international element had been established in the last three 
years. For this reason, the courts pointed out that it was not possible to answer the 
questions in the questionnaire addressed to them, nor to share their experience in such 
cases and contribute to improving the protection of adults in international situations 
within of the EU. In the covering letter returning the completed questionnaire or in the 
free comments on the answers to the questions, a small number of jurisdictions explicitly 
stated that they had not had any proceedings during the last three years regarding the 
application of legal protective provisions for vulnerable adults and could not provide 
answers to some of the questions asked, or sent a partially completed questionnaire. 

Nearly 79% of the judges answered all the closed questions of part A Knowledge 
of the subject and part C Statistical indicators. A limited number (8 judges) provided 
additional information in support of their answers, which mainly concerned the answers 
to questions 10, 11 and 13 on: the possibilities of the national judicial system to quantify 
proceedings relating to the protection of vulnerable adults; to quantify the number of 
cases involving cross-border situations within the framework of the Hague Convention of 
2000 and the special registration of requests for measures aimed at ensuring the 
protection of vulnerable adults in the automated case management system. Some judges 
did not answer question 7 concerning doubts or difficulties in the application of legal 
provisions for the protection of vulnerable adults (national or international provisions, as 
the case may be), indicating that they had not dealt with such cases with an international 
element and had no practice in them. The predominant answer is that judges do not 
encounter difficulties in the application of national law or have doubts and difficulties in 
isolated cases, given that the information systems of the courts and the Internet help them 
with the abundant case law and judges have access to case law relating to cases against 
Bulgaria in the ECHR. Courts provided very little quantitative information on questions 
12 and 14 relating to the number of cases and decisions on protection measures with 
cross-border elements between 2019 and 2021. This was provided by only 3 courts. Ten 
courts indicated that they did not have statistical information on the number of 
proceedings relating to cross-border situations brought before the court and the other 27 
replied that no such proceeding had been brought before the court during the last 3 years. 
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An analysis of the data from the review of the answers to the questionnaires shows 
that the judges answered the majority of the closed questions in part three, in regard to 
judicial proceedings. However their answers were not accompanied by complementary 
comments. Responses to open-ended questions were mostly provided by provincial 
courts, but were concise or insufficiently reasoned. The judges did not provide examples 
of relevant case law. With very few exceptions, they did not indicate the main practical 
issues or problems encountered by protected persons, their representatives or the court 
when analysing the case law in this area. There are comments on this question to the 
effect that a protection measure with a cross-border element for vulnerable adults has not 
been applied, so no specific answer can be given or it is explicitly stated that the judges 
have no experience in this area. Only one major provincial court had issued a court ruling 
on a protective measure – placing an adult under full guardianship, which went into 
effect. Only 4 courts answered the last question relating to possible European and 
national action to improve the protection of adults in international situations within the 
Union. The judges of one of the largest provincial courts in the country, who completed 
the questionnaire, stated that due to the lack of case law, they cannot formulate 
proposals. 80% of magistrates were of the opinion that the massive introduction of e-
justice in its complete form and the development of the digitisation of communications or 
registers at EU level can improve and speed up the processing of cross-border cases. The 
other magistrates did not answer the question. 

The survey of notaries received a full response to the questionnaire sent through 
the Notary Chamber of Bulgaria. Mr Tanev, who has a very broad notarial practice of 
almost 30 years in Sofia and was re-elected president of the Notary Chamber of Bulgaria, 
answered all the questions, justifying the answers in the open text boxes. The notaries 
provided no statistics on two issues: 1) concerning the total number of 
certificates/deeds/notarial deeds issued in the field of reference in the last three years 
aimed at granting, modifying or terminating the powers of representation conferred by an 
adult incapable of protecting his or her own interests 2) the number of cases in which 
notaries had requested or needed recognition of a measure to ensure the protection of 
vulnerable adults taken by another Contracting State. The notary public's vision for 
improving the protection of adults with full legal capacity with respect to powers of 
attorney for custody and guardianship orders (conditionally referred to as powers of 
attorney for judicial protection) was presented. 

The Notary Chamber of Bulgaria provided the study team with the presentations 
mad by notaries from Bulgaria, France, Germany, Spain, Hungary and Romania during 
the webinar on 17 November 2021, on the legislative framework for vulnerable adults in 
Europe and other information on the subject. 
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The third group to which the study was directed and the questionnaires were sent 
consisted of administrative bodies – the Ministry of Justice, the Social Assistance 
Agency and the Agency for People with Disabilities. 

As the Republic of Bulgaria has not ratified the Hague Convention of 2000, no 
Central Authority has been designated in accordance with Article 28 of the Convention. 
For this reason, no statistics are collected on its implementation. The questionnaire for 
central authorities was sent to the Ministry of Justice because it prepares Bulgaria's 
accession to multilateral international treaties in the field of civil and criminal law and 
gives its opinion on their compliance with domestic law and the need for relevant 
national legislation. The Agency for People with Disabilities is one of the main state 
bodies provided by the Disabled Persons Law for the implementation of state policy on 
the rights of persons with disabilities. The Social Assistance Agency implements State 
policy on the social reinsertion and integration of people with disabilities. These central 
government bodies have information on the implementation of the United Nations 
Convention on the Rights of Persons with Disabilities and can answer relevant questions 
according to their functional competence, which is why the Inspectorate sent them the 
questionnaire. Correspondence with the central administrative bodies took place only 
officially, through letters and conversations. Responses or opinions were received from 
all central executive bodies in relation to the questionnaire. The Ministry of Justice 
follows developments on the subject of the international protection of adults. This issue 
was brought to the attention of justice ministers at the Justice and Home Affairs Council 
of 7 June 2021. The draft Council Conclusions proposed by the Presidency on the 
protection of vulnerable adults in the EU were discussed and adopted by the Council and 
published in the Official Journal. The Social Assistance Agency and the Agency for 
People with Disabilities are very familiar with the subject, particularly in the context of 
the UN Convention and the implementation of national legislation governing the rights 
of persons with disabilities. 

None of the central authorities canvassed answered the question on the advantages 
and disadvantages, in their view, of adopting legal measures for the protection of 
vulnerable adults in the form of an EU instrument. They emphasise that the assessment 
of such a need presupposes an in-depth study, i.e., an analysis of practical problems and 
good practices carried out by the Commission or that the question does not fall within the 
functional competence of the body. The Agency for People with Disabilities said that 7 
of the 10 questions in the questionnaire did not fall within its remit. 

The survey began on 10 November 2021 and ended on 10 February 2022. The 
national report summarises the responses to the questionnaires from all the recipients. 

During the implementation of the study, the following interested parties were 
heard in the capacities indicated: 

§ Ministry of Justice – preliminary survey in the period 10-25 November 2021. 
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- Ivan Demerdzhiev – Acting Minister of Justice 
§ All 28 provincial courts - 10 December 2021 - 25 January 2022. 
- The administrators: presidents or deputy administrative directors – deputy 
presidents of Sofia City Court and provincial courts of Sofia, Blagoevgrad, Burgas, 
Varna, Veliko Tarnovo, Vidin, Vratsa, Gabrovo, Dobrich, Kardzhali, Kyustendil, 
Lovech, Montana, Pazardzhik, Pernik, Pleven, Plovdiv, Razgrad, Ruse, Siliostra, Sliven, 
Smolyan, Stara Zagora, Targovishte, Haskovo, Shumen and Yambol. 
- Civil and criminal judges 
- Court administrators or administrative secretaries of the court who manage the 
general and specialised administration of the court 
- Court judicial statisticians 
§ 45 district courts – 10 December 2021 - 25 January 2022. 
- The administrators: presidents or deputy administrative directors - vice-presidents 
of Sofia District Court and district courts of Aytos, Ardino, Balchik, Blagoevgrad, 
Burgas, Varna, Veliko Tarnovo, Velingrad, Vidin, Gotse Delchev, Devin, Dryanovo, 
Elena, Zlatograd, Ivaylovgrad, Kavarna, Kardzhali, Kyustendil, Madan, Malko Tarnovo, 
Monichilgrad, Nessebar, Nikopol, Oryahovo, Petrich, Peshtera, Plovdiv, Pomorie, 
Razgrad, Razlog, Ruse, Samokov, Sandanski, Svilengrad, Svishtov, Smolyan, Teteven, 
Troyan, Tryavna, Targovishte, Haskovo, Tsarevo, Chepelare and Shumen. 
- Civil and criminal judges 
- Court administrators or administrative secretaries of the court who manage the 
general and specialised administration of the court 
- Court judicial statisticians 
§ Ministry of Justice – 10 December 2021 - 4 January 2022. 
- Maria Pavlova – Deputy Minister of Justice 
§ Social Assistance Agency – 10 December 2021 - 10 January 2022. 
- Rumyana Petkova – Executive Director 
- Aylin Mehmedova – Legal and Public Procurement Division 
§ Agency for People with Disabilities – 10 December 2021 - 7 January 2022 
- Svilen Penkov – For the Executive Director of the Agency in accordance with an 
order of the Minister of Labour and Social Policy 
§ Notary Chamber of the Republic of Bulgaria – 10 December 2021 - 2 February 2022 
- Krasimir Anadoliev – Chairman of the Council of the Civil-Law Notaries of the 
Notary Chamber of Bulgaria 
- Dimitar Tanev – Chairman of the Disciplinary Committee of the Notary Chamber 
of Bulgaria 
- Ivan Lutsov – Administrative Secretary of the Notary Chamber of Bulgaria 

With regard to the analysis of the questionnaires, the following preliminary 
clarifications are necessary: on the basis of the number of respondents interested in the 
study and their answers to the questions it is very difficult to make a realistic assessment 
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of the practical situation in Bulgaria with regard to the cross-border protection of 
vulnerable adults. The percentage of responding jurisdictions is not low, but the 
responses are generally incomplete and only a limited number of judges justify the 
responses in the open text fields. The response received from one notary is complete, 
with justifications, and gives some idea of the notary's activity, but statistically the 
percentage of responding notaries is almost zero. Despite the reminder by the working 
group team, no other notary has provided answers to the questionnaire. Respondents do 
not provide statistics on the number of cases and protective measures taken with cross-
border implications, with very few exceptions, because either they do not have such 
information or they have not received requests for protection over the past three years. 
There is no special register for these queries and requests. In the case of the courts, cases 
are grouped together with other similar proceedings, but not independently, so that the 
cross-border character of the proceedings cannot be specifically traced. The information 
can be obtained immediately, after the review of the cases one by one, which cannot be 
achieved within the framework of the study. There is no case law on the cross-border 
protection of vulnerable adults, as illustrated by the responses of the courts, which 
indicate that the relevant practice has not been established by the courts due to the 
absence of a legal definition of ‘vulnerable adult’. When summarising in greater detail 
the legal and practical challenges faced by vulnerable adults seeking protection and 
judicial and administrative authorities in the cross-border cases identified by those 
interviewed in the study, this should be taken into account. 

For the purposes of a comparative analysis between the countries participating in 
the study, the report examines national law and practice with regard to the following 
aspects: 1) the protection of vulnerable adults in the national legal framework, taking into 
account the concept of the vulnerable adult, presenting the rules of private international 
law applicable to cross-border situations, the role and operation of the competent 
authorities, the different types of protective measures taken by the judicial or 
administrative authorities, the nature and scope of guarantees, basic rules of procedure, 
powers of representation conferred by the adult under a power of attorney (unilateral act) 
to be exercised when the person is unable to protect his or her interests, registration of 
protection measures and access to national registers; 2) identification of protection 
measures with cross-border elements and the number of cross-border cases in the last 
three years, summary of difficulties and good practices encountered in cross-border cases 
identified by the stakeholders who were interviewed. 

I. National organisation for the protection of vulnerable adults in cross-border 
situations 

This section gives an overview of the national characteristics of the protection of 
vulnerable adults in the Bulgarian legal system. 

1. The notion of ‘vulnerable adult’ and the criteria of vulnerability in national 
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law in the context of the Hague Convention of 2000 

There is no specific definition of ‘adult’ in Bulgarian legislation. The Bulgarian 
Constitution stipulates that ‘persons with physical and mental disabilities are under the 
special protection of the State and society’ (Article 51(4)). With regard to persons with 
intellectual disabilities, special protection includes the protection of these persons against 
any legal action which could harm their own interests. The main elements of this 
protection are guardianship measures and the appointment of a guardian or curator. The 
provincial court of the person's domicile decides on the deprivation or restriction of 
persons' legal capacity, placing them under either total or limited guardianship, in the 
special procedures provided in Chapter 28, Articles 336-340 of the Code of Civil 
Procedure (1st stage). After the completion of the court proceedings, an administrative 
procedure is conducted for the appointment of a guardian or curator of the person placed 
under guardianship or curatorship under Chapter 11 of the Family Code, Articles 153-
174, and the procedure is administered and managed by the mayor of the municipality, 
who is a supervisory and curatorship body (2nd stage). 

The protection of adults in Bulgaria is not governed by any special law. 
The material and legal protection of persons with intellectual disabilities or mental 

problems is governed primarily by laws in the field of personal and family law – the 
Persons and Family Law, promulgated in SG No 182/1949 and the Family Code, 
promulgated in SG No 47/2009, providing special protection in regard to the rights of 
persons with disabilities. 

Article 5 of the Persons and Family Law 1953 relates to the restriction or 
deprivation of the legal capacity of natural persons if it is considered that the person 
cannot attend to is or her work because due to lacking mature awareness and will, i.e., 
not understanding the meaning, significance or consequences of individual actions. 
Minors (persons aged 14 to 18) and adults unable to attend to their work due to dementia 
or mental illness are placed under full guardianship and declared legally incapable. This 
qualitative condition, pertaining to the legal status of persons, entails the inability of 
persons to exercise their rights and obligations through personal actions, at their own will 
and discretion. Legal acts are performed in their stead and on their behalf by their 
guardians. Adults with a less serious condition are placed under limited guardianship. 
They carry out legal actions with the consent of their guardians, except in cases where 
they conclude small ordinary transactions to meet their current needs or dispose of what 
they have acquired through their work, actions which they can carry out independently. 

According to the Persons and Family Law, the simultaneous presence of the 
following two conditions is necessary to place a person under guardianship. 1. A person 
with dementia or mental illness – medical criterion – must have a mental illness that 
affects the intellect, psyche and will. The law defines two groups of diseases: mental 
disabilities – a congenital mental illness in which different degrees of mental retardation 
are possible; mental illness (psychopathy) – acquired mental illness (for example, 
schizophrenia, epilepsy or dementia); 2. The person cannot attend to his or her work – 
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legal criterion – this disease has affected the person's ability to understand the nature and 
consequences of possible decisions in a given situation and to make precise choices. 

The Republic of Bulgaria has not ratified the Hague Convention of 2000. The 
Republic of Bulgaria is a party to the United Nations Convention on the Rights of 
Persons with Disabilities (ratification law, SG No 12/2012, which entered into force on 
21 April 2012) and to the European Convention for the Protection of Human Rights and 
Fundamental Freedoms (ratification law, SG No 66/1992, in force since 7 September 
1992). 

National legislation provides specific measures and procedures of a judicial, 
administrative and social nature for the protection of elderly persons with intellectual 
disabilities and mental health problems, which overlap considerably with the measures 
listed in Article 3 of the Hague Convention of 2000 relating to: a) establishment of 
incapacity and determination of the protection regime: b) placement of the adult under 
the protection of a judicial or administrative authority; c) guardianship, trusteeship or 
other similar measure; d) designation of the duties of the person or body responsible for 
taking care of, representing or assisting the adult or his or her property; e) 
accommodation of the adult in an establishment or other place where protection can be 
ensured; f) management, preservation or disposal of the adult's property; g) authorisation 
for intervention specific to the protection of the person or property of the adult. 

2. The protection of vulnerable adults in the national legal framework 

The table below, referring to the national legal framework, presents the rules of 
private international law applicable to cross-border situations in Bulgaria, as well as the 
profile of adults and the criteria of vulnerability, the role and functioning of the 
competent authorities, the different types of protection measures taken by the judicial or 
administrative authorities, and the basic rules of procedure, powers of representation 
conferred by a valid adult under a power of attorney (unilateral act) to be exercised when 
the person is unable to protect his or her interests, registration of and access to protection 
measures in national registers, the number of protection measures taken in the last three 
years, and criteria for reviewing and terminating protection measures. 

European inspection mission on the cross-border situation of vulnerable adults within the EU 

Comparative analysis grid 
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 1 2 3 4 5 6 7 8 

Countries 
concerned 

Signatory 
to the 
Hague 

Conventi
on of 13 
January 

2000 
Yes/No 

Private 
international 
law rules that 

may be applied 

Administrative or 
judicial 

processing 

Competent body 
or court 

Role of the 
public prosecutor 

Computer 
recording of files 

(dedicated national 
application) digital 
traceability of the 

cross-border 
nature of the case 

Method for 
initiating 
measures 

Written/oral 
procedure 

Profile of 
persons 

concerned 

Minors 
becoming adults 

Vulnerability 
criteria 

Judge's role 

Hearing of adults to be 
protected? 

Investigative measures 
and requests for judicial 

assistance 

Bulgaria 
NO 

YES 
1) National 
legislation - 
Code of private 
international 
law / CPIL / 
Article 4, 
para.1, p.1, 
Article 5, pp.2 
& 3 - The 
international 
jurisdiction of 
Bulgarian 
courts in 
human rights 
cases is based 
on: citizenship 
(for restriction 
or incapacity) 
and habitual 
residence in 
Bulgaria (for 
the 
establishment 
and termination 
of guardianship 
and 
curatorship) 

1) Two-step 
procedure – 
Judicial 
procedure for 
establishing the 
person's 
incapacity and 
placing him or 
her under 
guardianship 
(full or limited) 
by the court (1st 
stage) 
The provincial 
court has 
jurisdiction for 
the domicile of 
the person for 
whom 
guardianship is 
sought. – 
Administrative 
procedure – the 
mayor of the 
municipality at 
the permanent 
address of the 
person appoints 

The role of the 
prosecutor is to 
act as one of the 
competent 
authorities to 
take measures to 
ensure the 
protection of the 
person. The 
prosecutor is one 
of the main and 
obligatory 
participants in 
civil and criminal 
legal proceedings 
to take measures 
to protect the 
person. 

1. The prosecutor 
can file an 
application with 
the court to place 
a person under 
guardianship, 
and his/her 
participation in 
such a case is 

1) Applications for 
protection 
measures are 
electronically 
recorded in the 
SAS and EISS 
register systems 
with which the 
courts work, 
according to the 
existing criteria for 
the types of cases 
under national law. 
There is no special 
register for these 
applications. Cases 
are grouped with 
other similar 
proceedings, but 
not alone. The 
cross-border 
nature of the 
proceedings is not 
precisely 
identifiable, 
because the cases 
are not monitored 
under a separate 

Applications and 
proposals for all 
protective 
measures taken 
and imposed by 
the public 
prosecutor's 
office, the courts 
and the 
administrative 
body are made in 
writing; the 
person presents 
the private deed 
to the notary for 
certification and 
appears in 
person. By 
means of a 
written 
memorandum, 
the content of 
which and the 
mandatory 
annexes to which 
are specified in 
Article 127 of the 
Code of Civil 

Adults – 18 
years old Article 
5 of the Persons 
and Family Law 
- 
Vulnerability 
criteria – Two 
prerequisites 
must exist 
simultaneously: 
1. The person has 
dementia or 
mental illness 
- Medical 
criterion 
- The person 
must have a 
mental illness 
which affects the 
intellect, the 
psyche and the 
will 2. The 
person cannot 
attend to their 
work – legal 
criterion – this 
illness has 
affected the 

1) Article 5 of the 
Persons and Family 
Law/placement in 
guardianship/, Articles 
336 - 340 of the Code of 
Civil Procedure/court 
proceedings for 
guardianship/ – The 
application is considered 
by a district judge with 
the participation of a 
prosecutor, the person is 
personally questioned, as 
are the person's relatives. 
Procedural protection, 
ordering of a medical-
legal psychiatric 
examination at the 
discretion of the court, no 
ruling by correspondence, 
the decision of the court 
can be appealed. 

2) Articles 155 - 165 of 
the Compulsory 
Accommodation Law – 
Compulsory 
accommodation – the 
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Applicable law 
Article 31 
Foreign judicial 
proceedings or 
official acts are 
governed by 
the law of the 
country of 
origin. Article 
54 - The 
conditions and 
consequences 
of limitation 
and incapacity 
are governed 
by the national 
law of the 
person; when 
that person is 
habitually 
resident in 
Bulgaria, 
Bulgarian law 
applies. 
Article 86 - 
The 
establishment 
and termination 
of guardianship 
and curatorship 
and the 
relationship 
between the 
person and the 
guardian/curato
r are governed 
by Bulgarian 
law, when the 
person is 
habitually 
resident in the 

a 
guardian/curator 
for the person 
(2nd stage) 
2	Judicial and 
administrative 
procedure for 
placement in a 
residential social 
service 
accommodation 
at the current 
address of the 
person (in a 
specialised 
environment) for 
adults placed 
under full 
guardianship 
3. Prior	
authorisation	
from	the	court	
of	the	person's	
current	
domicile	to	
carry	out	
certain	
operations	
available	to	the	
person's	
guardian	/	
property	
trustee	

4) Judicial 
proceedings in a 
district or 
provincial 
(criminal) court 

mandatory. – 
Article 336 of the 
Code of 
Civil Procedure. 
2. The public 
prosecutor makes 
a proposal in 
court and must 
participate in the 
criminal case for 
compulsory 
accommodation 
and treatment in 
a specialised 
medical 
institution for 
psychiatric care – 
Articles 155 et 
seq. of the Health 
Law and in the 
criminal case for 
the application of 
mandatory 
medical 
measures under 
Articles 89 et 
seq. of the Penal 
Code – Articles 
89.- 92 of the 
Penal Code, 
Articles 427 - 
432 of the Penal 
Procedure Code 

code. The 
information can be 
obtained directly, 
after examining 
the cases one by 
one where some of 
the codes are 
‘separated’ into 
those concerning 
‘vulnerable adults’ 
and those with an 
international 
element of 
personal data – 
name and 
citizenship, etc. 

2) The 
guardianship and 
curatorship body 
of the permanent 
residence of the 
person placed 
under guardianship 
keeps a special 
register in 
accordance with 
Article 174 of the 
Family Code, in 
which the 
designated 
guardian/curator is 
registered. 

3) Notaries 
maintain a separate 
register regarding 
authorisation in 
accordance with 
Article 590 Code 

Procedure, the 
judicial 
procedure for 
placement under 
guardianship is 
initiated. 
Applications can 
be made by the 
spouse, close 
relatives, the 
prosecutor or any 
person who has a 
legal interest – 
Article 336 of the 
Code of Civil 
Procedure. 
Requests/applicat
ions are 
addressed to the 
local or district 
court that has 
jurisdiction for 
the measure, or 
after the entry 
into force of the 
court decision 
placing the 
individual under 
guardianship, a 
copy certified by 
the court of the 
decision of the 
mayor of the 
commune/guardi
anship and 
curatorship 
authority for the 
appointment of a 
guardian/curator 
pursuant to 
Article 155 of the 

person's ability to 
understand the 
nature and 
consequences of 
the possible 
solutions in a 
given situation 
and the 
implementation 
of a specific 
choice. The court 
rules on both 
criteria. These 
adults are 
considered 
totally 
incapacitated and 
declare lacking 
in legal capacity. 
Adults with a 
less serious 
condition are 
placed under 
limited 
guardianship. 

Profile of persons 
referred to by the 
Health Law – 
Persons who, 
because of their 
illness, may 
commit a crime 
that endangers 
their family, 
others, society or 
seriously 
endangers their 
health. These are 
1. mental patients 
with an 

application is considered 
by a district judge with 
the participation of the 
prosecutor, the person is 
personally questioned, 
ordering of a medical-
legal psychiatric 
examination; 
simultaneously with the 
examination the expert 
gives an opinion on the 
person's ability to express 
informed consent to 
treatment, offers 
treatment for the specific 
disease and recommends 
medical institutions 
where it can take place; 
the decision of the court 
can be appealed 

3) Articles 89 - 92 of the 
Penal Code – Coercive 
medical measures – the 
proposal is examined by a 
district or provincial 
judge, with the 
participation of a 
prosecutor, there is 
compulsory procedural 
protection, the person is 
questioned personally, 
the person’s relatives, 
guardian or curator take 
part together with the 
person concerned, and a 
medico-legal psychiatric 
examination can be 
ordered; the decision of 
the court can be appealed 
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country. 
Temporary or 
urgent 
measures of 
protection 
under 
guardianship 
and curatorship 
can be taken 
under 
Bulgarian law 
when the 
person or his or 
her movable or 
immovable 
property is in 
the territory of 
Bulgaria. 

Article 37 - 
Parallel 
proceedings – 
The Bulgarian 
court suspends 
the action 
brought ex 
officio before it 
if: – the case 
before the 
foreign court 
has already 
been initiated; 
– in both cases, 
it concerns the 
same parties, 
reasons and 
claims; – the 
court decision 
needs to be 
recognised and 
enforced in 

for 1. 
Compulsory 
accommodation 
and treatment in 
a specialised 
medical 
institution for 
psychiatric care 
and for 2. the 
imposition of 
compulsory 
medical 
measures. 

5) Performed by 
each notary at the 
request of an 
adult with legal 
capacity, who 
provides a 
notarised power 
of attorney, with 
certified 
signature and 
content – for 
powers of 
attorney relating 
to real estate 
transfer 
transactions (for 
these contracts 
the notarised 
form for their 
conclusion must 
be provided – 
Articles 18 and 
37 of the 
Obligations and 
Contracts Law / 
and for disposal 
actions with 

of Civil Procedure 
and Article 9a of 
Ordinance 32 for 
the official 
archives of 
notaries and 
notarial offices, in 
which they record 
administrative acts 
with banks. The 
notary 
immediately enters 
and sends an 
extract of the 
power of attorney 
to the information 
system of the 
Notary Chamber 
of Bulgaria. For 
this purpose, in 
accordance with 
Article la of the 
Ordinance, the 
Notary Chamber 
of Bulgaria has 
created the ‘Unity’ 
information 
system, which has 
all the 
characteristics of a 
register. Access to 
the system is 
restricted. All 
State bodies with a 
certain legal 
interest have the 
right to access an 
official reference 
from the 
information 
system. 

Health Law; 
applications for 
forced 
accommodation 
are made by a 
prosecutor or the 
head of the 
medical 
institution where 
the person has 
been urgently 
accommodated. 

established 
severe 
impairment of 
mental functions 
(psychosis or 
severe 
personality 
disorder) or with 
a pronounced 
permanent 
mental 
impairment as a 
result of mental 
illness; 2. people 
with moderate, 
severe or 
profound mental 
disability or 
vascular and 
senile dementia. 
Vulnerability 
criteria are two, 
cumulative – 
medical and 
legal. 

Profile of 
persons with 
regard to the 
Penal Code – 
Article 89 
Mentally ill 
person who has 
committed a 
socially 
dangerous act in 
a state of insanity 
or has fallen into 
such a state 
before sentencing 
or during the 

4) Articles 95 - 101 of the 
Social Services Law – 
Accommodation in a 
social service for 
residential care of adults 
placed in total incapacity 
– the request is made by 
DSP on the basis of a 
declared written wish of 
the person and the 
opinion of the guardian, 
examination by a 
magistrate, participation 
of a representative of the 
DSP, the person is 
questioned personally, 
participation of their 
guardian, appointment of 
a medico-legal 
psychiatric examination, 
the decision of the court 
may be subject to an 
appeal 5) Article 165, 
paragraph 4 of the Family 
Code – The district judge 
at the current address of 
the vulnerable elderly 
person authorises the 
guardian or curator to 
dispose of real estate or 
furniture through a 
formal transaction and 
deposits, as well than 
securities belonging to 
the person, if the order is 
not contrary to the 
interest of the person. 
The guardian attaches the 
board of trustees’ opinion 
to the authorisation 
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Bulgaria - the 
ruling needs to 
be delivered 
within a 
reasonable 
time. Article 
117 et seq. – 
Existing rules 
on exequatur – 
Recognition 
and 
enforcement of 
foreign 
judgments of 
judicial and 
administrative 
bodies and acts 
are not 
automatic, but 
are recognised 
after a decision 
on judicial 
recognition, 
provided that 
five cumulative 
conditions are 
met. 

2) Bilateral 
treaties on 
mutual legal 
assistance in 
civil matters 
governing 
aspects of 
private 
international 
law in the 
context of the 
recognition and 
enforcement of 

banks, powers of 
attorney must be 
organised and 
processed in a 
special manner in 
notarial offices. 
6) Administrative 
social support 
measures for 
adults with 
disabilities are 
administratively 
reviewed, and are 
identified by an 
individual 
assessment of 
their needs – 
personal 
assistance and 
support under the 
Disabled Persons 
Law, the Persons 
and the Family 
Law. Territorial 
competence of 
the mayor of the 
municipality and 
of the 
management of 
the Social 
assistance agency 
at the current 
address of the 
person with 
disabilities’. 

Note: 
There are no 
specialised courts 
or judges in 
Bulgaria to 

3 Notaries 
maintain a separate 
register regarding 
authorisation in 
accordance with 
Article 590 of the 
Code of Civil 
Procedure and 
Article 9a of 
Ordinance 32 on 
the official 
archives of 
notaries and notary 
offices, in which 
they note the 
actions with banks. 
The notary 
immediately enters 
and sends an 
extract of the 
power of attorney 
to the information 
system of the 
Notary Chamber 
of Bulgaria. For 
this purpose, in 
accordance with 
Article la of the 
Ordinance, the 
Notary Chamber 
of Bulgaria has 
created the ‘Unity’ 
information 
system, which has 
all the 
characteristics of a 
register. Access to 
the system is 
restricted. All 

execution of the 
sentence. 
Vulnerability 
criteria are two, 
cumulative – 
medical and 
legal. 
To establish the 
medical criterion, 
the court 
appoints an 
expert doctor in 
all cases. 

request. 
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judgements, 
civil status and 
the exchange of 
information. 

consider 
applications for 
protective 
measures. Cases 
are heard by the 
civil and criminal 
judges of the 
district and 
provincial courts 
according to their 
subject matter, 
selected at 
random through 
the random 
distribution 
programme. 

State bodies with a 
certain legal 
interest have the 
right to access an 
official reference 
from the 
information 
system. 

4) Since 2016, the 
Social Assistance 
Agency has 
implemented an 
integrated web-
based information 
system to facilitate 
data collection and 
aggregation, 
including for 
people with 
permanent 
disabilities. 
Information is 
summarised 
monthly, every 
three, six, nine 
months and 
annually, including 
data on the number 
of people with 
permanent 
disabilities, as well 
as types of 
support. 
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 9 10 11 12 13 14 15 16 
Countries 
concerne

d 

Partners of 
the judge 
exercising 

the 
measures 

(legal 
representati

ve) and 
working 
method 

Types of 
measures 

pronounced 

Conditions for 
recognition and 

enforcement of a 
foreign decision 

Possible appeal 
against 

judicial/administr
ative decisions? 

Who pays the costs 
of the proceedings 

and for the 
granting of the 

judicial act? 

Number of cases 
concerned per 

year Number of 
cases concerned 

per year 

Role of judicial 
offices 

(Registry) 

Case closure criteria 

България 

Bulgaria 

All 
partners 
and 
mandatory 
participant
s in legal 
proceedin
gs for 
taking and 
implement
ing 
measures 
for the 
protection 
of adults 
are listed 
in the 
previous 
column 8 
of the 
table - 
mayor, 
guardian, 
trustee, 
social 
service, 
head of a 
medical or 
social 

1) Deprivation 
and limitation 
of legal 
capacity - The 
Court imposes 
a guardianship 
due to 
declaration of 
legal incapacity 
regarding a 
natural person 
suffering fully 
or partially 
from a 
permanent 
mental illness 
which prevents 
him or her from 
taking care of 
himself/herself 
and his/her 
affairs. 
2) 
Establishment 
of guardianship 
- guardianship 
and curatorship 

body. The 

1) Articles 117 
et seq. of the 
Code of Private 
International 
Law – 
exequatur 
procedure 
The recognition 
and enforcement 
of foreign 
judicial and 
administrative 
decisions and 
acts is not 
automatic, but us 
granted after a 
decision of 
judicial 
recognition, 
provided that 
five cumulative 
conditions, 
which are 
simultaneously 
grounds for 
refusal of 
recognition or 
authorisation of 
enforcement, are 

Court decisions 
in civil and 
criminal cases 
are subject to 
appeal. An 
appeal or 
objection is 
submitted to the 
respective court 
of appeal. 
Decisions about 
closing the case 
and whether or 
not to appoint an 
expert are also 
subject to appeal. 
A private appeal 
or objection is 
submitted to the 
respective court 
of appeal. 

Depending on 
the jurisdiction 
of the cases, an 
appeal/complaint
/or a private 
appeal/complaint 
is filed with a 

In the event of 
guardianship, the 
minimum fees are 
paid in accordance 
with Article 3 of 
the State Fees 
Tariff, and are 
collected by the 
courts under the 
Code of Civil 
Procedure. For a 
claim where no 
value can be set, 
costs of up to BGN 
80, but not less 
than BGN 30, are 
charged when the 
claim is filed. The 
court decision has 
no fee if the 
application for 
declaration of legal 
incapacity is 
presented by the 
public prosecutor's 
office. No state fee 
is paid in criminal 
cases. Exemption 
from the fee is 

Respondents to 
the survey – 
district and 
provincial courts 
did not report the 
number of cases 
– see. p. 5. 

Functions of the 
specialised 
administration 
services are 
prescribed in 
the court 
administration 
regulations on 
the 
establishment, 
organisation and 
maintenance of 
cases and in the 
case procedure. 
Immediately 
after their 
publication on 
the website of 
the court, the 
decisions are 
published, 
without personal 
data or reasons, 
on the e-Justice 
electronic portal, 
and are 
registered in the 
register of 

In all cases, the measure 
ends on the death of the 
protected person, or on 
expiry of the period set 
by the court. 

1) The admission of 
incapacity is not a 
measure of limited 
duration, nor does the 
legislation provide for the 
obligation to periodically 
review the cases in which 
incapacity has been 
recognised to take 
people's changes in 
circumstances or their 
condition into account. 
Revocation of incapacity 
can be requested by the 
guardianship authority or 
the guardian, as well as 
independently by the 
person under limited 
guardianship. 

2) The court determines 
the duration of 
accommodation and 
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establishm
ent, 
medical 
staff. 

mayor of the 
municipality or 
an official 
appointed by 
him/her 
appoints a 
guardian/curato
r for the 
vulnerable 
adult 

3) 
Accommodatio
n by court 
decision in a 
social 
accommodation 
service (in a 
specialised 
environment) 
for adults 
placed in total 
incapacity if 
the person 
cannot be cared 
for and 
supported at 
home and in 
the community 
3.1) The 
Department of 
Social 
Assistance can 
only provide 
temporary 
accommodation 
in a social 
accommodation 
service by 
administrative 

fulfilled, with ex 
officio review by 
the court: 1. the 
foreign court or 
body had 
jurisdiction under 
Bulgarian law; 2. 
the defendant 
was served with 
a copy of the 
application, the 
parties were duly 
summoned and 
the basic 
principles of 
Bulgarian law 
relating to their 
protection were 
not violated; 3. if 
no decision of a 
Bulgarian court 
has entered into 
force between 
the same parties, 
on the same 
grounds and for 
the same claim; 
4. if there is no 
litigation pending 
before a 
Bulgarian court 
between the 
same parties, on 
the same grounds 
and for the same 
claim, before the 
foreign case on 
which the 
decision was 
issued, for which 
recognition and 

district court or 
court of appeal, 
depending on 
whether there is 
an appeal against 
the court 
decision, or a 
decision on 
whether to 
appoint an expert 
in the case, as 
well as on the 
closure of the 
case. The actions 
of the body in 
criminal 
proceedings, as 
well as the 
refusal to 
establish 
guardianship or 
to take 
precautionary 
measures, may 
be appealed by 
those involved or 
by the prosecutor 
before the 
provincial court. 
The decision of 
the district court 
is on the merits 
and is not subject 
to appeal. 

admissible in 
accordance with 
Article 83 of the 
Code of Civil 
Procedure. 
According to 
Article 338(4) of 
the Code of Civil 
Procedure, the 
plaintiff/attorney, 
his or her spouse, 
relatives or anyone 
legally involved is 
not entitled to 
costs in the 
guardianship 
process. If the 
claim is 
rejected, the 
applicant is 
liable to the 
defendant for 
the costs 
incurred by the 
latter as part 
of the case. 

The court provides 
the person with 
legal aid, if 
requested or 
required, in the 
form of free legal 
protection, under 
the Legal Aid 
Law. 

judgements – 
Article 235 Code 
of Civil 
Procedure, and 
sent to the 
parties, and after 
entry into force 
to the mayor of 
the municipality 
and the civil 
registry office. 

treatment, as well as 
whether treatment should 
be on an outpatient or 
inpatient basis. 

2.1. Every three months, 
based on the legal 
psychiatric report 
submitted by the medical 
institution, the district 
court at the place of the 
institution issues a formal 
decision to terminate 
compulsory 
accommodation and 
treatment or to continue 
it. 

2.2. Termination and 
modification of the 
mandatory medical 
measure ordered are 
pronounced by the court 
if this is required by a 
change in the patient's 
condition or by the 
person’s treatment needs. 

2.3. Six months after the 
person was placed in the 
medical institution, the 
court decides on the 
termination, continuation 
or replacement of 
compulsory treatment. 

3) The decision of the 
court on accommodation 
in a social 
accommodation service 
for a person placed under 
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decision if 
there is no 
other 
possibility for 
taking charge 
of the totally 
incapacitated 
person until the 
court makes a 
decision. 

4) Prior 
judicial 
authorisation 
from the judge 
for the 
management, 
protection and 
expropriation 
of the property 
of a vulnerable 
adult 
5) Compulsory 
placement and 
treatment in a 
specialised 
medical 
institution for 
psychiatric care 
of persons in 
need of special 
health care, 
who, due to 
their illness, 
may commit a 
crime that 
poses a danger 
to their 
relatives, 
others, society 
or seriously 

enforcement is 
sought; 5. the 
recognition or 
granting of 
enforcement does 
not contradict 
Bulgarian public 
policy. The court 
of the city of 
Sofia is 
competent to 
examine the 
request for 
enforcement of 
the foreign 
decision. 

Regulation (EU) 
No 1215/2012 of 
the European 
Parliament and 
of the Council of 
12 December 
2012 on 
jurisdiction and 
the recognition 
and enforcement 
of judgements in 
civil and 
commercial 
matters (OJ L 
351, 20.12.2012, 
p. 1) – Article 
1(2)(a) of the 
Regulation 
excludes civil 
status and legal 
capacity of 
natural persons 
from the scope of 
the Regulation 

total incapacity indicates 
the duration of the 
accommodation, which 
may not exceed three 
years. According to the 
Social Services Law, the 
placement is terminated 
by the order for its 
implementation by the 
district court at the 
request of the Social 
Assistance Department 
on the basis of the 
declared wishes of the 
person and an opinion 
from the guardian. 
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endanger their 
health. 
6) Compulsory 
medical 
measures in 
respect of a 
mentally ill 
person who has 
committed a 
socially 
dangerous act 
in a state of 
insanity or has 
fallen into such 
a state before 
sentencing or 
during the 
execution of 
the sentence. 

7) A common 
and well-
established 
practice that 
people use to 
protect their 
interests, most 
often those 
related to 
assets, on the 
basis of Article 
36 of the 
Obligations and 
Contracts Law, 
is where 
capable adults 
use general 
proxies which 
authorise other 
persons – most 

2) Conditions 
can also be 
regulated in the 
bilateral 
contracts for 
legal aid in civil 
cases concluded 
by Bulgaria, 
regulating 
aspects of private 
international law 
in the context of 
personal and 
family law. 
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often children, 
a spouse or 
parent, or an 
attorney – to 
represent them 
in the execution 
of an unlimited 
number and 
type of legal 
actions, 
including 
before the court 
(Article 32 and 
Article 34 of 
the Code of 
Civil 
Procedure), on 
several 
occasions and 
without time 
limits, for all 
property-
related and 
personal 
matters. To 
comply in all 
cases with the 
requirement as 
to their form, in 
accordance 
with Article 37 
of the 
Obligations and 
Contracts Law, 
these powers of 
attorney are 
generally given 
in writing with 
a notarised 
signature or 
content if they 



 31 
 

28 

are to be 
executed 
simultaneously 
– for powers of 
attorney 
relating to real 
estate and for 
administrative 
acts before 
banks. The 
extent of the 
agent's 
representative 
power is 
determined by 
the wishes of 
the principal, 
which is 
necessary and 
sufficient to be 
expressed as a 
rule to execute 
a provision, 
unless a legal 
norm explicitly 
establishes 
certain 
requirements 
regarding the 
necessary 
content of the 
power of 
attorney. These 
are the powers 
of attorney for 
banks and for 
the transfer of 
real estate, 
which are 
entered in the 
‘Unity’ register 
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of the Notary 
Chamber of 
Bulgaria. 
8) Social 
support 
measures by 
administrative 
order of adults 
with 
disabilities, 
who are 
identified by an 
individual 
assessment of 
their needs. It 
entails personal 
assistance and 
assistant 
support under 
the Disabled 
Persons Law, 
the Persons and 
Families Law 
and the Social 
Services Law. 

 

 17 18 19 20 
Countries 
concerned 

Types of difficulties 
encountered 

Judicial cooperation between 
authorities 

Yes/No 

Judicial cooperation needs 
Terminology used in the country 

concerned 

Bulgaria see from reporting point: II. 
Current state of national 
practice for the protection of 
vulnerable adults in cross-
border cases 

Bulgaria has not ratified the Hague 
Convention of 13 January 2000. 

Case information is mainly 
exchanged between Bulgarian 

YES 
Terminology used relating to 
protective measures 

- placing in guardianship 
- Full guardianship 
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courts through the Unified Court 
Information System, which also 
processes documents 
conventionally received on behalf 
of other bodies and institutions, as 
well as through the European 
Judicial Network in civil and 
commercial matters, if there is an 
international element, or through 
the Ministry of Justice. 

- Limited guardianship 
- People with incapacity 
- Guardianship and curatorship 
- Guardianship and guardianship 
authority 
- Persons with disabilities 
- Residential care social service 
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2.1. Rules of private international law applicable to cross-border 
situations involving vulnerable adults 

In Bulgaria, which is not a party to the Hague Convention of 2000, the rules 
governing cross-border aspects of the protection of vulnerable adults are introduced in 
a domestic code – the Code of Private International Law (CPIL), promulgated in 
SG No 42/2005, last amended in SG No 100/2010. The Code contains the rules 
applicable to the determination of the competent court and the applicable law in cross-
border cases, in the case of pending proceedings and the judicial recognition and 
enforcement of foreign decisions and acts in cases involving vulnerable adults. 

Bulgaria is party to the UN Convention on the Rights of Persons with 
Disabilities (Ratification Law, OJ No 12/2012, which entered into force on 21 April 
2012) and to the European Convention on Human Rights and Fundamental Freedoms 
(Ratification Law, OJ No 66/1992, which entered into force on 7 September 1992) 

2.1.1. The grounds of jurisdiction are introduced in Article 4(1)(1) and 
4(1)(2), Article 5(2) and (3) of the Code of Private International Law. The 
international jurisdiction of Bulgarian courts and other bodies, generally and in the 
case of personal rights, is based on the habitual residence in Bulgaria of the defendant 
or the nationality of the plaintiff or claimant, where this person is a Bulgarian citizen. 
The competence in cases concerning personal rights - for the restriction or deprivation 
of legal capacity, as well as for the revocation of the restriction or deprivation of legal 
capacity, for the establishment and termination of guardianship and trusteeship, is 
based on Bulgarian citizenship or habitual residence in the country of the person 
under guardianship or trusteeship. International jurisdiction is verified ex officio by 
the court (Article 28) 

2.1.2. Applicable law 
§ Foreign pleadings or official acts are regulated by the law of the country 

of origin - Article 31 CPIL 
§ Article 54 of the Code stipulates that the conditions and consequences of 

the restriction and deprivation of legal capacity, or the revocation of the restriction or 
deprivation of legal capacity, shall be governed by the person's domestic law or the 
law of the State of which that person is a national (Article 48). When that person has a 
habitual residence in Bulgarian territory, the court applies Bulgarian law. 

§ Section 86 of the Code governs guardianship and curatorship: 
Guardianship and suspension of guardianship and trusteeship, as well as the 

relationship with the guardian/trustee, are governed by the law of the State where the 
person under guardianship or trusteeship is habitually resident. The obligation to 
accept guardianship or curatorship is governed by the domestic law of the person 
designated as the guardian or trustee. However, temporary or urgent protective orders 
may be issued under Bulgarian law when the person or their movable or immovable 
property is on Bulgarian territory. 
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2.1.3. Withdrawal of a pending procedure - Article 37 CPIL 

If the Bulgarian court receives an application for the protection of an adult and at the 
same time a procedure for the protection of the same person is pending in another 
State, the Bulgarian court suspends the case before it if the following conditions are 
simultaneously met: 

§ the case in the foreign court has already been initiated; 
§ both cases have the same parties, grounds and claims; 
§ the final decision should be made within a reasonable time; 
§ the court decision should be recognised and enforced in Bulgaria. 

2.1.4. Recognition and enforcement of foreign decisions of judicial and 
administrative bodies on the territory of Bulgaria – Articles 117 et seq. of the 
CPIL – exequatur procedure 

Regulation (EU) 1215/2012 of the European Parliament and of the Council of 
12 December 2012 on jurisdiction and the recognition and enforcement of judgements 
in civil and commercial matters (OJ) L 351/1, 20 December 2012) - Article 1(2)(a) of 
the Regulation excludes the marital status and legal capacity of natural persons from 
the scope of the Regulation. 

The provisions of the aforementioned code are applicable to the recognition and 
execution of foreign judgements of judicial and administrative authorities. If the 
conditions of Article 117 of the code are met, the authorities presented with the 
decision must recognise it (exequatur is not required). 

In the event of a dispute regarding the conditions for recognition of the foreign 
judgement, a declaratory action (exequatur) may be filed in the Sofia City Court 
(Article 118). As regards the enforcement of foreign judgements, Article 119 requires 
an exequatur from the Sofia City Court. 

Article 124 of the aforementioned code stipulates that the civil consequences of 
foreign executive or security acts are respected in the Republic of Bulgaria at the time 
of their submission if these acts are issued by a competent body in the matter of 
international jurisdiction under Bulgarian law. and are not contrary to Bulgarian 
public order. 

The cumulative conditions provided in Article 117 of the Code – the presence 
of positive and negative facts on the basis of which a foreign decision on the 
protection of an adult can be recognised (and enforced, as the case may be), including 
the conditions related to the type of authority that issued the decision (for example, a 
foreign administrative body, not a judicial body) are as follows: 

1. the foreign court or body has jurisdiction under Bulgarian law, but not if the 
only ground for foreign jurisdiction in property disputes is the nationality of the 
plaintiff; 
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2. the defendant was served with a copy of the application, the parties were 
duly summoned and the fundamental principles of Bulgarian law relating to their 
protection were not violated; 

3. if no decision by a Bulgarian court has entered into force between the same 
parties, for the same reasons and for the same claim; 

4. if there are no proceedings pending between the same parties, on the same 
grounds and for the same claim, before a Bulgarian court, instituted prior to the 
foreign case on which the decision is rendered, and for which recognition and 
enforcement is sought; 

5. the recognition or authorisation of enforcement does not contradict Bulgarian 
public policy. 

The above conditions are also grounds for refusal of recognition or 
authorisation of enforcement. These are automatically checked by the court. 

2.1.5. Bulgaria is party to bilateral treaties on legal aid in civil matters, 
regulating aspects of private international law in the context of the law of persons 
and family law, and not relating specifically to the cross-border protection of 
vulnerable adults. For example, such agreements have been concluded by Bulgaria 
with the French Republic since 1989, with the Kingdom of Spain since 1994, and with 
Greece since 1980. These international agreements contain State agreements on the 
conditions for the recognition and enforcement of court and arbitration decisions, the 
issue of civil status certificates and the exchange of information, in which case the 
legal provisions of the aforementioned code do not apply, in particular. 

2.2. Nature and scope of measures to protect vulnerable adults taken by 
the judicial and administrative authorities 

 

2.2.1. Establishment of incapacity and appointment of a guardian or 
curator 

The procedure for the restriction or deprivation of legal capacity of adults with 
mental illness and the appointment of a guardian or curator comprises two stages: 
establishment of the incapacity of a person with an intellectual disability or mental 
problems in legal proceedings for placement under guardianship under the provisions 
of Chapter 28 of the Code of Civil Procedure (Step I). The second stage involves an 
administrative procedure for the appointment of a guardian or curator of the person 
placed under guardianship or curatorship under Chapter 11 of the Family Code, by the 
mayor of the municipality, which is the guardianship and curatorship body (2nd 
stage). 

§ Competent authorities. Rules of procedure. Possibility of an appeal. 
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First step of the procedure – Incapacity arises from the moment the person is 
placed under guardianship. It is effected by a court decision, which establishes in 
court the incapacity of the person suffering from a permanent mental illness 
preventing that person from taking care of himself/herself and his/her affairs. The 
provincial court, composed of a judge (Article 104(1) of the Code of Civil 
Procedure) at the domicile of the person for whom guardianship is sought, who is the 
defendant in the proceedings, is competent. The procedure is regulated as a special 
claim procedure under Chapter 28, Articles 336 to 340 of the Code of Civil 
Procedure. 

The people who can request the placement of a person under guardianship are 
listed in the law: 1) spouse 2) parents close relatives 3) prosecutor and 4) any person 
who has a legal interest. Case law accepts that the existence of a definite pecuniary 
interest of the creditor of the person whose guardianship is sought or of the person 
who entered into the transaction with that person is sufficient to consider that they 
have an interest in acting. 

The request must meet certain requirements – be written in Bulgarian and have 
mandatory content specified in Article 127 of the Code of Civil Procedure. 

The prosecutor is a key character, with the right to sue and the obligation to 
participate in the case as the guarantor of the interests of the person. 

The Code does not stipulate mandatory participation in the case by a procedural 
representative of the defendant. The court may provide the defendant with legal aid 
under the Legal Aid Law. 

The court rules on the basis of two criteria, medical and legal, assessing in 
practice the seriousness of the mental disability and anticipating its duration. At the 
same time, despite the existence of the medical criterion, the court is not obliged to 
appoint a medico-legal psychiatric expert. The court is only obliged to examine the 
person for whom guardianship is sought, and only when this is not sufficient, to 
collect further evidence and to hear experts (Article 338(1) of the Code of Civil 
Procedure). If necessary, the person is compelled to appear in court. In cases where 
the person is in a medical facility and his or her state of health does not allow him or 
her to be brought to a hearing in person, the court is obliged to gain an immediate 
impression of the person's condition, including by visiting the medical facility and 
meeting and speaking with him or her in person. The court must also hear relatives of 
the person. 

The court has the power to place the adult under the protection of a provisional 
guardian, who looks after the person’s interests in regard to personal matters and 
property until the end of the case – Article 337(2) Code of Civil Procedure – if the 
court deems it necessary after conducting hearings. 

Types of disability: The court decides on the type of disability to declare (total 
or partial) which is not related to the request in the application. In these cases, no 
judgement by correspondence or a decision recognising the request will be rendered. 
The procedure takes place in three instances. 



38  
 

35 

Appealing the decision: The decision of the provincial court may be appealed 
within two weeks of its pronouncement by way of an appeal to the competent court of 
appeal (Article 258 et seq. Code of Civil Procedure). The decision of the court of 
appeal may be appealed to the Supreme Court of Cassation (Articles 280 et seq. of the 
Code of Civil Procedure). 

The decision on guardianship, with deletion of the individual's personal data 
and without a reason, is published immediately after delivery on the court's website, 
on the unified e-Justice portal and is entered in the register of court decisions under 
Article 235 the Code of Civil Procedure and sent to the parties. The decision to place 
a person under guardianship deprives the person of legal capacity from the day it 
comes into force. The court informs the guardianship and trusteeship body - the 
mayor of the municipality at the permanent address of the person, by sending a 
certified copy of the court decision to place the person under guardianship or 
curatorship. The costs are limited to the collection of a state fee. In the case of 
guardianship, the minimum fees are paid in accordance with Article 3 of the Tariff of 
State Fees, which are collected by the courts under the Code of Civil Procedure. For a 
claim where no value can be set, costs of up to BGN 80, but not less than BGN 30, are 
charged when the claim is filed. 

No state fee is paid if the application for placement under guardianship is 
presented by the prosecutor's office. Exemption from the fee is admissible under the 
terms of Article 83 of the Code of Civil Procedure. The applicant is not entitled to the 
costs of the procedure for guardianship. If the claim is rejected, the applicant is liable 
to the defendant for the costs incurred by the latter as part of the case. 

Second step of the procedure – After the completion of the guardianship 
procedure, the guardianship and curatorship body appoints a guardian or curator. 

These powers are governed by Articles 153 et seq. of the Family Code (FC). 
The mayor of the municipality of the person's permanent residence or an official 
designated by the mayor is responsible for guardianship and curatorship. 

Article 173 of the Family Code provides for cases where guardianship is taken 
over by the spouse or parents of the person under full or limited guardianship. If 
neither of these options is available, the law requires the mayor, in the interests of the 
person, to appoint a guardianship council or a guardian and a deputy guardian from 
among the person's relatives and friends within 30 days of receiving the court decision 
on guardianship. The guardianship council consists of a guardian, a deputy guardian 
and two advisers who have agreed in writing to look after the person's interests. When 
a person is placed under guardianship, the person with limited guardianship is also 
heard. 

Until a guardian or curator is appointed, the mayor must take precautionary 
measures to protect the vulnerable person and his or her property (Article 159 of the 
Code of Civil Procedure). The guardian is obliged, personally or through a designated 
person, to make an inventory of the person's property. If necessary, the guardian may 
appoint a certain person to perform temporary guardianship or curatorship functions. 
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The actions of the mayor, as well as the refusal of guardianship and 
conservatory measures, may be appealed by the interested parties or the public 
prosecutor to the provincial court. The decision of the district court is on the merits 
and is not subject to appeal. 

§ Relationship between the guardian/curator and the person under 
guardianship. Control of the actions of the guardian/curator 

The person lives with their guardian, unless there are important reasons for 
living apart or the person is accommodated elsewhere according to the law. 

The guardian/curator must perform his/her activity with a high degree of 
integrity. He or she is required to take care of the person under guardianship, to 
manage that person's property as a good owner and in that person's interests, and to 
represent that person before third parties. In order to protect the interests of the 
person, certain decisions and transactions of the guardian/curator regarding the 
property of the vulnerable person require prior court approval. The district judge of 
the current domicile of the person under guardianship is competent to apply a specific 
measure for the protection of the property of the adult, authorising the guardian or 
curator to dispose of real estate, movable property through a formal transaction and 
deposits, as well as with securities belonging to the person, if the disposal is not 
contrary to the interests of the person – Article 165(4) of the Family Code. The 
guardian attaches the opinion of the guardianship council to the application for 
authorisation. The refusal of the district judge to grant the authorisation may be 
appealed to the competent court of appeal, and its decision is final. Provisions 
concerning donation, waiver of rights, loan and guarantee of obligations of others by 
the guardian are null and void (Article 130(4)(1) of the Family Code). 

The guardianship and curatorship authority keeps a register, which contains the 
name of the appointed guardian or curator, at the domicile of the person placed under 
guardianship in accordance with Article 174 of the Civil Code. After registration, a 
certificate of guardianship and curatorship is issued. This is an official document and 
serves to prove the guardian's or curator's status before third parties. 

The guardianship and curatorship authority assists the guardian/curator in the 
performance of their duties and monitors their activities. It is specified that: 

* the guardian/curator is obliged to report annually, as well as in the event of 
the guardian's/curator's withdrawal, to the guardianship council and to the 
mayor; 
* the mayor can request an explanation and a report at any time from the 
guardian/curator; 
* the guardian/curator is obliged to notify the mayor of any high-value property 
acquired and to describe it; 
* the guardian/curator is obliged to deposit the funds of the person under 
guardianship/curatorship in the person’s name in a bank; 
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* the mayor may suspend actions and prescribe actions to be carried out by the 
guardian/curator, after consulting the guardianship council; 
* A penalty is specified in the form of a fine imposed on the guardian/curator if 
they do not fulfil their obligations to appear, give explanations or report to the 
guardianship and curatorship authority. 
The guardianship and curatorship authority may change the guardianship 

council or release the guardian when the interests of the person under guardianship or 
curatorship so require (Article 160(1) and (2) Family Code). The dismissal of the 
guardian may also be requested by the advisers of the guardianship council or by the 
deputy guardian (Article 166(1) of the Family Code and Article 169(2) of the Family 
Code), and in case of a curator – by the deputy curator Article 169(3) of the Family 
Code). Before deciding on changes, the guardianship authority must take the opinion 
of the relatives of the person placed under guardianship or curatorship into 
consideration (Article 160(3) of the Family Code). 

§ Conditions for review. Termination of a protective measure. 

The granting of guardianship is not a time-limited measure, nor does the 
legislation provide for the obligation to periodically review cases in which incapacity 
has been granted in order to take account of changes in the person's situation or 
condition. The procedure for revoking the limitation or deprivation of a vulnerable 
person's legal capacity follows the same rules that apply when it is introduced. The 
revocation of guardianship can also be requested from the guardianship and 
curatorship authority or the guardian, as well as by the person placed under limited 
guardianship. When the grounds for guardianship no longer exist, i.e. the two 
cumulative criteria of medical and legal reasons are not present, guardianship can be 
revoked by the provincial court. The court decision is forwarded to the mayor of the 
municipality and the guardianship or curatorship must be revoked and removed from 
the register under Article 174 of the Family Code. 

The UN Convention on the Rights of Persons with Disabilities, in force for 
Bulgaria since 21 April 2012, establishes the obligations of each State Party to 
observe and ensure equality before the law (Article 12) of adults with mental 
disabilities or mental disorders, supporting them in the exercise of their legal capacity, 
ensuring access to justice (Article 13), as well as providing reliable mechanisms for 
enabling and facilitating the effective participation of persons with disabilities in 
justice and proceedings, in all procedural capacities. In response to the requirements 
of the Convention, the State aims to develop mechanisms to support the independent 
exercise of the rights of persons with disabilities. The Disabled Persons Law, which 
has been in force since 1 January 2019, provides for the replacement of the 
replacement decision-making regimes of full and limited guardianship with the 
assisted decision-making regime (Article 65-Article 67 of the Disabled Persons Law), 
which is new in Bulgarian legislation. The introduction of a set of protective measures 
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is envisaged in a situation of risk in a separate law, which provides support to people 
with disabilities (intellectual and psychosocial disorders), so that they can 
autonomously exercise their rights in taking specific legal actions, and at the same 
time changing the approach to them as active rights holders. The bill on persons and 
supportive measures prepared in 2015 by an inter-ministerial working group at the 
Ministry of Justice was subject to public consultations and inter-ministerial 
coordination, together with several public debates and round tables with the 
participation of judges, MPs, non-governmental organisations for people with 
intellectual disabilities and mental health issues, international and Bulgarian experts in 
the field of disability rights and other specialists who will implement the law. The bill 
was approved by Decision 645 of the Council of Ministers on 4 August 2016 and 
submitted to the 43rd National Assembly. Due to the early termination of the 43rd 
National Assembly, the bill was not submitted to the plenary chamber. In October 
2018, the Minister of Justice organised a new public consultation to carry out a 
comprehensive preliminary assessment of the impact of the bill. During the meeting, 
two controversial issues were raised, on which no agreement has been reached so far 
to finalise the bill in its current form: the planned abolition of guardianship and the 
exercise of active and passive voting rights by persons with intellectual and 
psychosocial disabilities as limited by the current Bulgarian Constitution (Article 
42(1) and Article 65(1) of the Constitution). 

2.2.2. Accommodation in a social accommodation service (in a specialised 
environment) for adults placed under total guardianship, in the event that the 
person cannot be cared for and supported at home and in the community. 

§ Competent authorities. Rules of procedure. Possibility of an appeal. 
Accommodation of adults, including accommodation by the court of those 

under full guardianship, was regulated by law for the first time at the beginning of 2016, 
when amendments to the Social Assistance Law were adopted (SG No 8 of 29/01/2016). 
Currently, the legislation regulating the use of residential care by persons under full 
guardianship is the Social Services Law, promulgated in SG No 24/22.03.2019, effective 
as of 01/07/2020 – Article 74(1)(2), Article 91 and Articles 95-100 of the Social 
Services Law. 

Social services are mandatorily provided only by court order and only in cases 
determined by law, and the mandatory use of social services for adult residential care is 
not permitted. Residential care is an activity that provides accommodation for children 
and young people up to the age of 25, permanently disabled people and older people 
and, depending on individual needs, provides 24-hour care to meet the day-to-day 
developmental needs of people or to provide support for independent living. Placement 
in a residential care service for adults under full guardianship is carried out by the 
district court of the person's current place of residence in the procedure provided for in 
Articles 95-100 of the Social Services Law. The application to the court for 
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accommodation is made by the Directorate of Social Assistance on the basis of a 
declared written wish by the person and an opinion of the guardian, i.e. the provision of 
the service is voluntary. The Social Welfare Department of the current residence of the 
person under full guardianship can only provide temporary accommodation in a social 
residential care service by administrative order if there is no other possibility for taking 
care of the person until the court decides. Applications for accommodation of a person 
under full guardianship in a social accommodation service are submitted to the district 
court of the person's current residence. In the course of the proceedings, the court may 
take evidence on its own initiative and must examine the wishes of the person whose 
accommodation is sought. It must also call in experts. The court immediately examines 
the application in a public hearing with the participation of the Directorate of Social 
Assistance, the person and the person's guardian. If the person whose accommodation is 
sought is unable to attend the hearing in person, the hearing is held outside the court 
building. 

The court decides within one month of the application in a decision which is 
served on the parties and immediately enforced. The court can only grant an 
application for placement in a social care facility for a person under full guardianship 
if the proceedings do not establish that the person can be cared for and supported at 
home and in the community. The court decision specifies the duration of the 
accommodation, which may not exceed 3 (three) years. The decision of the district 
court can be appealed to the provincial court within 7 days. In the event of a formal 
complaint or protest, the court sets the case for a period not exceeding 7 days. The 
provincial court's decision is final. 

* Conditions for review. Termination of a protective measure. 
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The Social Services Law does not contain provisions for the review of 
residential care, but determines the procedure for extending the duration of 
accommodation and termination of the service. The placement of a person placed 
under total guardianship in a social accommodation service is terminated by a 
placement order issued by the district court at the request of the directorate of social 
assistance. This is based on the declared wishes of the person and guardian's opinion. 

Until the court rules, the placement is provisionally terminated by order of the 
director of the directorate of social assistance on the basis of the declared wishes of the 
person and an opinion of the guardian. The decision of the district court can be 
appealed to the provincial court, but the appeal cannot stay the execution. The decision 
of the provincial court is final and not subject to cassation. The decision to terminate 
placement of a person placed under full guardianship in a social accommodation 
service is executed by administrative decree. 

2.2.3. Compulsory accommodation and treatment of a person requiring 
special health care in a specialised medical institution for psychiatric care. 

* Competent authorities. Rules of procedure. Possibility of an appeal. 

The district court of the person's current place of residence has the jurisdiction to 
decide on compulsory accommodation and treatment in a specialised medical facility 
for psychiatric care of persons requiring special health care who, due to their illness, 
may commit a crime that poses a danger to their relatives, others or society or seriously 
endangers their health. The measure is taken to protect two categories of persons: 1. 
mental patients with established severe impairment of mental functions (psychosis or 
severe personality disorder) or with pronounced permanent mental impairment 
resulting from mental illness; 2. people with moderate, severe or profound mental 
disability or vascular and senile dementia. 

The procedure is a criminal one, governed by Articles 155-166 of the Health 
Law, in force since 1 January 2005, with prompt and short procedural deadlines for the 
examination and completion of the criminal case. Obligatory accommodation and care 
can be requested by the prosecutor or the head of the medical institution where the 
person was urgently hospitalised. The participation of an expert psychiatrist, defence 
lawyer and prosecutor is mandatory. The person must be heard in person and, if 
necessary, brought in by force. If the person's state of health does not allow him or her 
to appear in court, the court is required to immediately form an opinion of that person's 
condition. In these cases, as well as in the event of a state of emergency, state of siege, 
disaster, epidemic, epidemic emergency or other circumstances of force majeure, the 
vulnerable person and the expert may participate in the proceedings by video 
conference. Along with the medico-legal psychiatric examination, the expert gives an 
opinion on the person's ability to express informed consent to treatment, offers 
treatment for the specific disease and recommends medical institutions where it can be 
carried out. Along with the decision, the court determines the medical institution, as 
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well as whether the person is able to express informed consent, the duration of 
accommodation and treatment and the form of treatment, i.e. whether outpatient or 
inpatient. The court appoints a person from among the patient's relatives to express 
informed consent to treatment if the court determines that the person is incapable of 
this. In the event of a conflict of interest or if the person has no relatives, the court 
appoints a representative of the municipal health service or a person designated by the 
mayor of the municipality at the headquarters of the medical establishment to express 
informed consent to the treatment of the person. 

An appeal can be lodged within a short period of time (3 days or 7 days) with 
the Court of Appeal against the judicial decisions on the closure of the case and the 
appointment of the expert and the accommodation decision. The decision of the 
Provincial Court is final. 

* Conditions for review. Termination of a protective measure. 

Compulsory treatment ends when the term for which it was pronounced expires 
or by a decision of the district court at the place of the medical institution. 

A mandatory periodic judicial review is required every three months on whether 
to terminate or continue the mandatory accommodation and treatment, and is exercised 
ex officio by the district court on the basis of a medico-legal psychiatric examination 
submitted by the medical institution. 

If the preconditions for compulsory accommodation and care have ceased to 
exist before the expiry of the period of compulsory accommodation and care, the court 
may terminate it at the request of the vulnerable person, the public prosecutor or the 
head of the medical institution. 

If necessary, the bodies of the Ministry of the Interior should assist in the 
implementation of the decision in force on compulsory accommodation and treatment, 
as well as the judicial act (court decision) ordering a medico-legal psychiatric 
examination. 

2.2.4. Application of coercive measures of a medical nature against persons 
with mental disabilities provided for by the Penal Code (Article 89 et seq. of the 
Penal Code). 

Under the regime envisaged, with respect to a mentally ill person who has 
committed a socially dangerous act while in a state of insanity or has fallen into such a 
state before sentencing or during the execution of the verdict, the court may rule: a) 
that the person be handed over to relatives, if they undertake to have them treated 
under the supervision of a psycho-neurological facility; b) on involuntary treatment in 
an ordinary psycho-neurological institution; c) on coercive treatment in a special 
psychiatric hospital or in a special ward of an ordinary psycho-neurological institution 
(Article 89). 
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The procedure is a criminal one and is governed by Articles 427– 432 of the 
Penal Procedure Code. 

A proposal for the application of coercive medical measures may be made by a 
prosecutor of the district prosecutor's office and, in the event of suspension of the 
execution of the prison sentence or probation, by the district prosecutor. 

The proposal is considered by the district court of the person’s place of 
residence and, if the execution of the sentence is suspended, by the district court of the 
place where the person is serving the sentence. 

The person against whom the application of compulsory medical measures is 
requested, his or her parents, and guardian or curator are summoned to the hearing by 
the prosecutor. The participation of a prosecutor, as well as a defender of the person 
against whom the application of coercive medical measures is requested, is mandatory. 
The person against whom coercive medical measures are requested does not have to be 
present if his or her state of health precludes it. In all cases, the court hears the opinion 
of a psychiatric expert (Article 430). The court decides solely by a judgement, which 
can be objected to or appealed before the court of appeal within 7 days of its 
pronouncement. 

¡Review requirements. Termination of a protective measure provided for by 
the Penal Code. 

The court may cancel and modify the compulsory medical measure that was 
ordered if this is necessitated by a change in the patient's condition or treatment needs. 
The Penal Code provides for compulsory periodic and subsequent judicial review of 
the coercive medical measure. In all cases, after the expiry of a period of six months 
from the date of placement in the medical establishment, the court for the place of the 
medical establishment where the person is accommodated rules ex officio on the 
cessation, continuation or replacement of compulsory treatment (Article 91(2)). The 
court of the location of the medical establishment in which the person is 
accommodated has jurisdiction. Before the expiry of the 6-month period from the 
imposition of the involuntary treatment, the court may replace it or terminate it on the 
proposal of the public prosecutor. The court rules in a hearing after taking into account 
the opinion of the medical establishment concerned and the conclusion of a psychiatric 
expert. 

2.3. Authorisation and archiving of powers of attorney by notaries 

Article 36 of the Obligations and Contracts Law, in force since 1950, defines 
the concept of representation in which a person (representative) performs legal acts on 
behalf of another person (represented person), with direct consequences for the 
represented person. The ground on which the voluntary representation is established is 
the authorisation. Authorisation is unambiguously defined by our legal theory as a 
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unilateral transaction to generate representative power and in some cases it is the basis 
of transactions with significant material interests. 

In order to keep economic turnover in the country safe and free from fraud, 
Article 37(2) of the Obligations and Contracts Law stipulates that powers of attorney 
for contracts for which a notarised form is provided must be notarised with legalisation 
of the signature of the person and the contents, carried out simultaneously by the 
notary. Section 18 of the Obligations and Contracts Law stipulates that contracts for 
the transfer of ownership or the establishment of other real rights over real estate must 
be concluded by a notarial deed. These powers of attorney must be organised and 
treated in a special way in the notarial offices in accordance with Article 590 of the 
Code of Civil Procedure and Article 9a of Ordinance 32 on the official records of 
notaries and notarial offices. The powers of disposal vis-à-vis banks have the same 
regulations. 

It is widely established practice for elderly persons of sound mind to protect 
their interests, most often pecuniary, on the basis of Article 36 of the Obligations and 
Contracts Law, by granting general powers of attorney authorising other persons – 
most often their children, their spouse or their relatives or a lawyer – to represent them 
in order to carry out an unlimited number and type of legal actions, including before 
the court (Articles 32 and e 34 of the Code of Civil Procedure), repeatedly and for an 
unlimited term, for all property and personal matters. In order to comply in all cases 
with the requirement of their form, in accordance with Article 37 of the Obligations 
and Contracts Law, such powers of attorney must be drawn up in writing with the 
signature of the person and notarised content, if they are to be executed 
simultaneously, both in the case of powers of attorney for transactions with banks and 
in the case of disposals of real estate. 

The extent of representative power is determined by the wishes of the principal. 
According to interpretative decision No 5 of 12/12/2016 of the General 

Assembly of the Civil and Commercial College of the Supreme Court of Cassation on 
interpretative case No 5/2014, for authorisation with the consequences set forth in 
Article 36(2) of the Law on Obligations and Contracts for a valid disposal of the 
principal's property, it is necessary and sufficient for the principal to generally express 
his or her intention to authorise the representative to place an order on his or her 
behalf. It is not necessary for the power of attorney to indicate the type of order, type 
of transaction or act of disposal, nor their elements, such as certain assets, price 
(value), etc., nor the person in favour of whom the order is to be made. The scope and 
limits of the representative power established for the power of attorney are entirely 
determined by the express wishes of the principal in the power of attorney. Only when 
a legal standard explicitly establishes certain requirements regarding the necessary 
content of a certain type of power of attorney should it comply with them. 

Register of notaries: Notaries keep a separate register of authorisation pursuant 
to Article 590 Code of Civil Procedure and Article 9a of Ordinance No 32 on the 
Official Records of Notaries and Notarial Offices, in which they note the notarisation 
of the content and signature of the power of attorney for real estate and for 
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administrative procedures involving banks. After certification, the transcript of the 
power of attorney, duly certified, is stored in a special book. The notary immediately 
enters and sends an extract of the power of attorney to the information system of the 
Notary Chamber of Bulgaria. To this end, the Notary Chamber of Bulgaria has 
established, in accordance with Article la of the Ordinance, the ‘Unity’ information 
system, which has all the characteristics of a register. Access to the system is 
restricted. All public bodies with a certain legal interest have the right to access an 
official reference of the information system. 

2.4. Social support measures for adults with disabilities 

The text of Article 4 of the Hague Convention of 2000 exhaustively lists certain 
areas and matters which are excluded from the scope of the Convention. Exclusion 
from social security in the broadest sense of the term is explained by the fact that the 
determination of the benefits provided by the various bodies depends on well-defined 
affiliation criteria based on the place of work or habitual residence of the insured 
persons, without necessarily respecting the rules of the Convention. Each State decides 
to offer on its territory, according to its own rules, benefits in cash or in kind to any 
adult with incapacity in its territory, without being bound by the rules of jurisdiction of 
the Convention and without any other Contracting State being bound by the obligation 
to recognise these decisions and, where appropriate, to assume responsibility for their 
implementation. 

Bulgaria has not ratified the Hague Convention of 2000, but on 26 January 2012 
it ratified the United Nations Convention on the Rights of Persons with Disabilities, 
and this ratification has been in force since 21 April 2012. In compliance with the 
State's commitments to implement the provisions of the United Nations Convention, 
with the decision of the Council of Ministers No 467/25.06.2015, the Action Plan of 
the Republic of Bulgaria for the implementation of the Convention on the Rights of 
Persons with Disabilities (2015-2020) was adopted. The presentation of the first 
national report on the implementation of the Convention took place on 3 and 4 
September 2018 in Geneva, Switzerland. The United Nations Committee on the Rights 
of Persons with Disabilities issued final recommendations, following which an action 
plan for the implementation of these recommendations made to the Republic of 
Bulgaria by the UN Committee was adopted by decision of the Council of Ministers 
No110/21.02.2021 on the rights of persons with disabilities (2021-2026). 

The adoption of the new legislation on the rights of persons with disabilities is 
in line with the recommendations made. 

¡ The Disabled Persons Law (DPA), effective from 1 January 2019, 
repealed the law on the integration of persons with disabilities that had been in force 
up to 31 December 2018. The law introduces a new comprehensive legal framework to 
regulate public relations related to the exercise of the rights of persons with disabilities 
in Bulgaria. The new legislation clearly outlines all sectoral policies that should be 
involved in supporting persons with disabilities. New forms of support were 
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determined to be identified through the assessment of individual needs. The means of 
supporting persons with disabilities for the purposes of social inclusion have been 
determined, including: 1) social services; 2) access to justice and legal protection 3) 
personal assistance. 

� Personal assistance in Bulgaria is a special empowerment mechanism for 
persons with disabilities that allows independent living. This is defined by law as the 
ability of persons with disabilities to make independent decisions about their life and to 
carry them out with the necessary support. 

People with permanent disabilities, including those with developmental 
disabilities or mental health issues, need personal support or assistance in their daily 
activities to enable them to overcome barriers and live more autonomously. Assistance 
may be needed 24 hours a day. 

The right of persons with disabilities to live independently and be included in 
society is enshrined in Article 19 of the UN Convention. Effective and appropriate 
measures taken by States parties to facilitate the full exercise of this right must ensure 
that persons with disabilities have access to a range of services at home and in their 
communities, including access to personal assistance necessary to support living and 
inclusion in society and to prevent isolation or segregation from the community. 

The Personal Assistance Law which has been in force since 1 January 2019, 
aims to help its users to exercise their fundamental rights, to have possibilities of 
choice, independent living, involvement and active participation by providing personal 
assistance in society and access to services and activities. Personal assistance is paid 
for through targeted public disability funds, which are intended to pay for any 
assistance needed. Personal assistance is provided on the basis of an individual 
assessment of needs and according to each person's living situation, as well as a 
recommendation issued under Chapter Three of the Disabled Persons Law. ‘A user of 
personal assistance’ is a person with permanent disabilities of an established type and 
degree or a degree of permanently reduced working capacity who requires assistance. 
When a user of personal assistance is placed under full guardianship, this person is 
represented by his or her legal representative and guardian, and when the person is 
placed under limited guardianship, the agreement of the legal representative is 
required. 

A beneficiary of personal assistance can also be a permanently disabled 
foreigner, a holder of a long-term or permanent residence permit in Bulgaria; a 
foreigner with a permanent disability who has been granted asylum, refugee or 
humanitarian status; a permanently disabled foreigner with temporary protection and a 
person for whom this is provided in an international agreement to which Bulgaria is a 
party, provided that the degree of permanently reduced working capacity or the type 
and degree of disability are determined by the Bulgarian law in force and meet the 
requirements of the Personal Assistance Law. 

Personal assistance is controlled and managed by its users who have the right 
to choose, train and manage their personal assistants and to participate in the 
negotiation of the conditions of employment. The procedure and duration of the 
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provision and use of personal assistance, as well as the rights and obligations of the 
parties, are determined in an agreement concluded between the user, the assistant and 
the provider of personal assistance. 

Inclusion in the Personal Assistance Scheme is regulated in Chapter Four of the 
Law and is administered and managed by the mayor of the municipality of the current 
address of the person with permanent disabilities. The personal assistance provider 
under the act is the municipality of the user's current address. The mayor of the 
municipality with a contract can entrust the activities of a personal assistance provider 
to a social service provider, with a licence issued for the provision of social assistance 
services in accordance with the Social Services Law. 

The personal assistant is a natural person with whom the person with a disability 
concludes a support contract in various aspects of daily life – personal care, household 
chores, food, dressing, shopping and help with work and leisure, as well as 
communication or similar psychosocial support, guidance, etc., tailored to the person's 
individual needs. However, the personal assistant does not help the person with 
disabilities to independently exercise his or her rights in the execution of legal actions. 
Work as a personal assistant does not require specific qualifications or previous 
experience and can be performed by people of different ages. The personal assistant 
must meet two legal requirements: not be placed under guardianship; not have been 
convicted of an intentional crime of a general nature and not have had any protective 
measures imposed as a perpetrator of domestic violence on a user of personal 
assistance under the Protection against Domestic Violence Law. The law does not 
prohibit family members from being personal assistants. The assistant provides 
personal assistance on the basis of an employment contract concluded with the 
personal assistance provider. The assistant presents the assistance provider with a 
monthly report on a form of hours worked, signed by the user of the personal 
assistance. In the event of a conflict with the user, the assistant informs the assistance 
provider in writing, and the latter engages in mediation to resolve it. 

The use of personal assistance is terminated: 1) in the event of the death of the 
user of personal assistance; 2) at the request of the user of personal assistance; 3) when 
the duration of the individual needs assessment expires; 4) if it is impossible to keep 
providing personal assistance due to lack of candidates for assistants 

� The Social Services Law (SSA), in force since 1 July 2020, guarantees the 
right of any person to support for living at home and in the community, which in turn 
leads to the prevention and/or control of social exclusion, the exercise of rights and the 
improvement of the quality of life. This is the first special law that regulates all matters 
relating to the social services sector. The law explicitly stipulates that the use of social 
services is not an obligation, but only a possibility and it is exercised based on the will 
and wishes of the persons. During the provision of social services, a person's rights, 
freedoms, dignity and personal integrity may not be violated. The general principle is 
that social services are only obligatory in legal proceedings and only in cases specified 
by law. All people in Bulgaria who need help that can be provided by social services 
are entitled to social services. This creates an opportunity for the use of publicly 



50  
 

47 

available social services by all people and not just vulnerable groups. The types of 
social services are defined according to the main groups of activities, and the content 
of each of them is defined in the law. There are ten main types of social services: 

1. information and advice; 
2. defence and mediation; 
3. community work; 
4. therapy and rehabilitation; 
5. training to acquire skills; 
6. support for the acquisition of professional skills; 
7. nurseries; 
8. residential care; 
9. provision of shelter; 
10. support by an assistant. 
Social services have various characteristics, such as objectives, functions, users, 

specific needs, activity groups, duration and mode of use, environment and 
organisation. 

At the beginning of 2021, the ‘Support by an Assistant’ social service, provided 
in the community, was made available as an activity delegated by the State with 
financing from the State budget. ‘Support by an assistant’ is provided under the Social 
Services Law, Article 93 of Section Two. There are special rules for the provision of 
social services, and this is a specialised social service that includes the support of an 
assistant for self-service, transfer and mobility, changing and maintenance of body 
position, performance of daily and household activities and communication. It is 
granted to persons who are of working age and are unable to support themselves, who 
do not have a certain type and degree of reduced working capacity, to adults with 
permanent disabilities who require assistance, and who do not receive assistance under 
any other law. In its capacity as provider of social services, the local municipality 
performs orientation, administration and management for this activity, taking into 
account the financing parameters provided for by the State budget for the year. The 
funds provided for by the Law on the Budget of the State of the Republic of Bulgaria 
are distributed and approved according to physical indicators by the city council. 
Orientation for the use of social services is carried out by the Directorates for Social 
Assistance (DSA) at the current address, where they prepare a preliminary assessment 
of needs with the participation of the person. The duration of the provision of social 
services is determined according to the individual assessment of the person's support 
needs and the intended results to be achieved by the user. Social services can be used: 
for the short term – up to six months; for the medium term – up to a year; for the long-
term – for a period of one to three years. Social services are provided against payment 
of fees by those who use them, or by agreement. Fees for social services financed from 
the budget of the state are determined by a tariff approved by the Council of Ministers. 

II. Current state of national practice for the protection of vulnerable adults 
in cross-border cases 
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This section analyses data obtained from stakeholders involved in the national 
survey, such as courts, notaries and central executive bodies, to identify the measures 
taken to ensure the protection of vulnerable adults with cross-border implications. It 
includes the number of cases involving cross-border cases over the past three years, 
current difficulties and good practices. Since the Republic of Bulgaria has not ratified 
the Hague Convention of 2000, no Central Authority has been designated in 
accordance with Article 28 of the Agreement. For this reason, no statistics are 
collected on its implementation. 

1. Number of cases involving cross-border aspects and identification of 
measures taken to ensure protection with cross-border implications 

Number of cases with cross-border consequences: There is very little information on 
the number of cases and measures taken between 2019 and 2021 to ensure the 
protection of vulnerable adults with cross-border consequences, within the framework 
of the measures set out in Article 3 of the Hague Convention of 2000: 

§ Only three courts provided data on these procedures in cross-border 
situations: 

- A major provincial court announced that a civil suit was launched on 21 
February 2020 for the full guardianship of an adult – a Russian citizen with permanent 
resident status in Bulgaria – and presented a copy of the decision, which was not 
appealed and which entered into force in the same year. Within five months of the 
procedure, with the participation of the prosecutor of the provincial court and after the 
questioning of the person by the court, the latter granted the request filed by the mother 
of the defendant and placed the adult under complete guardianship, given that he was 
mentally ill and could not understand the nature and meaning of his acts or control his 
actions; 

- A large provincial court announced a case in which the court had asked for 
information on the possibility for an adult to be placed in psychiatric treatment in 
Bulgaria, but without a proper request in this regard, i.e. it is not a typical procedure 
for transferring the control of the foreign measure taken. The court was informed that 
the person, who does not speak German, is in a clinic in Germany, where he was 
placed after committing arson. The person has been shown to be incapable of being 
held criminally responsible for his actions. The German party supports the person's 
transfer to Bulgaria, as he has no social contacts in Germany, but there is still no 
official request from the person himself, although his German lawyer has stated that he 
wanted to move to Bulgaria. At this stage, the German authorities are examining the 
possibility of a transfer, with a view to taking action if they are approached at the 
request of the person/defendant. 

The same provincial court provided data indicating that the court had completed 
the proceedings initiated in 2017 under Article 16 of the Law on the recognition, 
enforcement and sending of judicial acts imposing coercive measures other than 
measures requiring detention, under which the request of the Czech Republic was 
granted in respect of a Bulgarian citizen, in regard to a measure imposed on this person 
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who required mandatory treatment for schizophrenia, so that the person could be 
transferred to the Republic of Bulgaria for monitoring. 

- A district court indicated that the court has a procedure under Section 157 of 
the Health Law to take a measure of compulsory accommodation and treatment in a 
specialised medical institution for the psychiatric care of an adult who is a foreign 
citizen and requires special health care and who, because of his illness, may commit a 
crime that endangers his relatives, other people or society, or seriously endangers his 
own health. 

The other jurisdictions that sent the completed questionnaire did not provide 
quantitative data on the number of cases or decisions concerning protective measures 
with cross-border implications for the study period. The Sofia City Court also did not 
provide data on cases of applications for recognition and enforcement of foreign 
measures for the protection of vulnerable adults taken by a foreign judicial or 
administrative body. One of the main reasons, as evidenced by the responses of the 
courts, is that the automated case management system and the unified judicial 
information system (SGAA) do not make it possible to directly quantify the 
proceedings related to the protection of vulnerable adults which also have an 
international element. There are indirect possibilities for this. The statistics kept by the 
provincial courts make it possible to quantify the cases linked to guardianship 
proceedings and those relating to the Health Law, but they do not make it possible to 
select only the cases concerning these proceedings with regard to adults. Appeal 
proceedings under Article 154(2) and (3) and Article 157 of the Health Law have a 
separate code and information on the number of cases received, so their completion 
and the result can be easily generated. This concerns criminal cases. As far as civil 
cases are concerned, it is not possible to track only statistics indicating whether and 
how many cases are linked to protection measures in cases involving an international 
element of vulnerable adults and/or their property. There is no statistical identifier for 
those that have an international element. All cases in the respective group have to be 
checked separately. Information on the cross-border nature of the proceedings can be 
obtained directly. For example civil cases under code 0110-1 /Guardianship/, criminal 
cases under code 2410 /Procedure on proposal of coercive administrative measure 
under Article 89 of the Penal Code/, criminal cases under code 7160 / Procedure on 
requests for compulsory accommodation and treatment under Article 154(2) and (3) 
and under Article 157 of the Health Law/. After examining the cases, one by one, these 
codes ‘separate’ those concerning ‘vulnerable adults’ and those with an international 
element of personal data, such as name and nationality, etc. As mentioned in the 
previous section, all applications and requests received by the court, on the basis of 
which cases are initiated, are electronically recorded in the filing systems managed by 
the courts, according to the existing criteria for the types of cases in national law. 
There is no special register for requests for protection measures for vulnerable adults. 

The courts point out that statistical data on these proceedings can only be 
obtained if this possibility is regulated in the unified information system by 
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establishing a separate statistical group according to defined criteria and if it is defined 
in the court report forms. 

§ The notary did not provide quantitative data on the total number of his 
certificates / notarial deeds aimed at granting, modifying or terminating the powers of 
representation granted by an adult incapable of protecting his or her own interests for 
the last three years in the field of reference. Notaries in Bulgaria have no statutory 
obligation and currently do not record requests for notarisation in the registers and 
books kept by them, which presuppose a prior analysis of the limits of a protection 
measure for vulnerable adults. 

The notary pointed out that the increase in life expectancy and in age-related 
diseases raises questions almost every week related to the establishment of the legal 
capacity of people who are not under guardianship but who need assistance in making 
management decisions and disposing of their property. The answer was given to the 
question of how many times in the last three years he has been involved in resolving 
issues related to the specific legal status of a vulnerable adult who has been under the 
influence of one of the protection measures provided by the Hague Convention of 2000 
or the 2006 Convention on the Rights of Persons with Disabilities. 

The notary does not have statistics on 1) the number of applications or cases of 
the need for recognition of a protection measure for vulnerable adults taken by another 
Contracting State, and 2) the way in which they have been implemented in practice and 
for the relative consequences in another country of their actions for the benefit of a 
vulnerable adult or his or her representative. 

§ The Social Assistance Agency did not report the number of applications it 
has submitted, where civil cases have been brought before the district courts and a 
decision has been taken on the measure – accommodation in a service for residential 
care of adults placed under full guardianship, with international elements. It is reported 
that since 2016, the Social Assistance Agency has implemented an integrated online 
information system to facilitate the collection and aggregation of data on persons with 
permanent disabilities. Information is summarised monthly, every three, six, nine 
months and annually, including data on the number of people with permanent 
disabilities, as well as types of support. The Social Assistance Agency prepares a half-
yearly and annual analysis of the implementation of natural and quantitative indicators 
of policies in the field of social protection and equal opportunities, social inclusion and 
safeguarding of the rights of people with disabilities. The Social Assistance Agency 
announces that for the period from 01/09/2019 to 30/06/2021 assistance has been 
provided to persons with disabilities under the Personal Assistance Law and in 
accordance with the requirements of the United Nations Convention on independent 
living and inclusion in the community (Article 19), with a total of 41,622 beneficiaries 
of the personal assistance mechanism, including both Bulgarian citizens and 
foreigners. At 30 November 2021, the ‘Support by an Assistant’ social service was 
offered to 14,299 users. 
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2. Respondents' knowledge of the subject of the international protection of 
adults who are unable to defend their own interests because they have impaired 
or insufficient personal capacities 

§ Judges do not have much knowledge of the issues of private international law 
addressed by the Hague Convention of 2000, which is not part of Bulgarian domestic 
law. However, they are familiar with the 2006 United Nations Convention, ratified by 
Bulgaria, and the judges of the provincial courts responded more precisely and 
reasonably to procedural questions and the applicable rules of private international law 
and national law on the protection of disabled and mentally ill persons, including cases 
with cross-border situations. Judges have limited training related to the implementation 
of the United Nations Convention or national regulations on the protection of 
vulnerable adults. Only five judges indicated that they had taken part in national 
training sessions organised by the National Institute of Justice on the subject of 
equality before the law and access to justice for people with disabilities, in training 
sessions within the framework of the Health Law, the Anti-Discrimination Law and the 
Protection from Discrimination Related to Domestic Violence Law, as well as in 
research on international cooperation in regulating the international legal status of 
refugees. 

Respondents indicate that they have no difficulty in applying national or 
international provisions for the protection of vulnerable adults, or that if doubts and 
difficulties arise, these are isolated. For example, such difficulties could potentially 
arise in specific cases in the absence of a common definition of the category of 
‘vulnerable adults’. Judges have access to the website of the European Union Agency 
for Fundamental Rights (FRA) fra.europa.eu, as well as to the website of the ECHR in 
the ‘Case Law’ section echr.coe.int, through which they have access to case law 
relating to the cases against Bulgaria before the ECHR. The courts have information 
from the documents contained in the Apis and Euro Law court information systems 
and a number of websites – for example www.europarl.europa.eu. Judges can find the 
necessary answers regarding the legal framework and case law where this is necessary, 
through those specified in the IT systems. The only non-specific answer to this 
question was that the judges have not had such cases with an international element and 
have no experience in the matter. 

The judges also indicated that they did not need to refer to the European Judicial 
Network in civil and commercial matters or to any other national or international 
institution on issues arising from cross-border situations, and vice versa, as no one 
sought their expertise in the field of reference. 

§ The Notary Chamber of Bulgaria pointed out that since 2017 it has been 
analysing and monitoring the legislation in force concerning vulnerable people in the 
EU member states. The Notary Chamber of Bulgaria has recognised and supported the 
importance of the issue, which is also considered a priority by the Council of Notaries 
of the EU (CNEU). In the light of current issues, the Notary Chamber of Bulgaria 
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organised two awareness seminars for notaries on the Hague Convention of 13 January 
2000 on the International Protection of Adults and the law applicable to powers of 
support in the context of judicial protection measures. In 2017, a seminar was held in 
Sofia with the participation of three speakers appointed by the German Federal 
Chamber of Notaries. It was attended by the German Ambassador. The lecturers at the 
seminar and the representatives of the Notary Chamber of Bulgaria held a meeting 
with the Deputy Prime Minister and the Minister of Justice in connection with the 
establishment of a register for ‘powers of attorney for support’.	
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In November 2021, the Notary Chamber of Bulgaria again organised an 
international online seminar with the European Notarial Network on ‘The protection of 
vulnerable adults in Europe’. Speakers from Bulgaria, Germany, France, Hungary and 
Romania and more than 250 notaries from Bulgaria and other EU countries 
participated in the seminar. The reports of the two seminars were published in the 
journal of the Notary Chamber of Bulgaria ‘Notarial Bulletin’ and brought to the 
attention of all notaries in the country. 

In his answers, the notary did not provide any information on any doubts or 
difficulties in the application of national or international provisions for the protection 
of vulnerable adults. He emphasised that in establishing the legal capacity of persons 
and the free expression of their wishes, the notary conducts a personal inspection in 
accordance with the provisions of chapter 54 of the Code of Notarial Procedure, CNP. 
Notaries carry out compulsory searches in the national population database, maintained 
by the Ministry of Regional Development and Public Works, for all certifications 
related to the establishment, modification or termination of property rights. These 
investigations reflect legal restrictions for persons placed under full or limited 
guardianship. The notary stated that when resolving cases in international situations, 
notaries have the opportunity to ask questions through the European Notarial Network 
to familiarise themselves with the relevant rules and the competent authorities of the 
country regarding the legal restrictions on incapable persons and their representation. 

§ The Ministry of Justice responded that it was monitoring the development 
of the issue of international protection of adults. It was brought to the attention of 
justice ministers at the meeting of the Justice and Home Affairs Council of 7 June 
2021 which examined the draft Council conclusions proposed by the presidency on the 
protection of vulnerable adults in the EU, adopted by the Council and published in the 
Official Journal. The Ministry of Justice stated that during the debate, the majority of 
justice ministers expressed the opinion that, in order to achieve maximum and 
adequate protection of vulnerable elderly people, it is necessary to analyse the practical 
problems in cross-border cases where they can identify and examine the need for 
reform of Member States' national legislation. The need to exchange good practices 
between countries to ensure effective protection of vulnerable people was underlined. 
The Council reportedly noted that there were national difficulties in acceding to the 
Hague Convention of 2000, which is why only 10 EU Member States have ratified it to 
date. 

The Social Assistance Agency and the Agency for People with Disabilities 
know the subject very well, but in the context of the 2006 UN Convention and the 
implementation of national legislation regulating the rights of people with disabilities, 
some of whom are vulnerable adults.	 	
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The Ministry of Justice, the Social Assistance Agency and the Disability 
Agency are not the national contact point for the European Judicial Network in civil 
and commercial matters. The Ministry of Justice specifies that it may, if necessary, 
contact the said European network or national contact point for assistance in matters 
falling within the competence of the Ministry. Currently, the Social Assistance Agency 
does not know of any cases of requests for assistance from the contact persons of the 
National Judicial Network in civil and commercial matters in the Republic of Bulgaria. 

3. Case law on cross-border cases 

According to the survey of the provincial and district courts, no case law has 
been established in the civil and criminal cases brought in the last three years before 
the courts on claims related to protection measures for vulnerable adults and/or their 
property in cases with an international element. Only one provincial court issued an 
effective decision in which the court issued a protection measure – placement of an 
adult under full guardianship – for a foreign citizen of a non-EU country who was a 
resident in the country. 

4. Legal and practical challenges faced by vulnerable adults seeking 
protection, courts, notaries and central executive bodies in cross-border cases. 
Presentation of good practices encountered in cross-border cases identified by the 
stakeholders questioned. 

The parties interviewed in the national inquiry were invited to indicate the main 
questions or practical problems encountered by the protected persons, their 
representatives or the competent authorities and courts when analysing the case law or 
their notarial services in this area, e.g. language barriers, appointment of a special 
representative under Article 29(2) of the Code of Civil Procedure and Article 101 of 
the Penal Code for incapable persons who do not have a legal representative or 
guardian, need for legal assistance, long procedures, the need to gather information on 
foreign law, in cases where the national law of the person must be applied with regard 
to their protection, etc. Judges and notaries were asked to describe these aspects in 
detail, depending on the type of protection measure concerned and the stage of its 
implementation. 

§ The largest group are the judges who did not answer the question at all, 
without giving a reason for this.	
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A second group of judges pointed out that a measure aimed at ensuring 
protection with a cross-border element with regard to vulnerable adults has not been 
applied for before the courts, so that no specific answer can be given or it was 
explicitly answered that judges have no practice in this area. 

The third group of judges replied that Bulgaria had not signed the Hague 
Convention of 13 January 2000, so these indicators were not controlled by the court. 

The smallest group of judges were those responding to the survey with 
particulars. One district judge gave the task of ensuring the presence of a mentally ill 
person at a court hearing and taking the person to the relevant medical facility after 
taking the protective measure as an example of the main difficulty encountered in their 
practice in national cases for the protection of persons with intellectual disabilities. 
Legal aid in all these cases is mandatory. Two provincial courts did not report any 
practical difficulties in their work, but pointed out that most of the affected parties go 
to court because of obstacles related to the representation of vulnerable persons or 
discrimination by extrajudicial bodies, institutions and others. 

§ The notary replied that the main problems of vulnerable people who are 
not placed under guardianship are related to the ability to make the right decisions in 
the management or disposal of their property, concerning the economic benefit within 
the framework of freedom established by the law. According to the notary, vulnerable 
people need advisers to consult on all aspects and consequences of their decisions. 

The reply stated that notaries in Bulgaria are always informed when their deeds 
are subject to litigation and are invalidated by the parties or their representatives. In 
addition, notaries have no limits in assessing the measures to protect the vulnerable 
adult and/or their property. The notary declared that he acts autonomously in his 
assessment of his conclusions, recommendations and consultations with a vulnerable 
person and bears full financial and disciplinary responsibility in certain objective 
circumstances concerning non-compliance with his obligations. 

The notaries were also questioned about the existence of a code of good conduct 
for the notarial profession with regard to the protection of disabled persons and about 
the accompanying measures provided for by national law to enable disabled persons to 
act in complete equanimity. The notary stated in his answer that, in the exercise of a 
notarial procedure, in addition to the provisions of the Code of Civil Procedure, the 
notary is obliged, by virtue of Article 25 of the Law on Notaries and Notarial Activity, 
to protect the rights and interests of the parties, to examine any request for assistance 
and to speak privately with the parties in accordance with the provisions of Article 23 
and Article 20 of the same Law. These obligations are also included in the Statute of 
the Notary Chamber of Bulgaria. The notary is required to visit a person with 
disabilities at their place of residence and at this stage there are no other legal and 
technical means of assistance to a person with disabilities, in particular concerning the 
notarial procedure. 

§ The Social Assistance Agency indicates in its replies that no obstacles 
have been identified to the implementation or recognition of the measures taken in 
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another Member State on the protection of vulnerable persons. Furthermore, the good 
practices developed in other Member States have not been studied in detail. 

5. Need for possible Community and national action to improve the 
protection of adults in international situations within the Union, according to the 
parties interviewed 

§ None of the central administrations surveyed answered the question about 
the advantages and disadvantages, from their point of view, of adopting legal measures 
for the protection of vulnerable adults in the form of an EU instrument. They 
emphasise that the assessment of such a need presupposes an in-depth study, i.e., an 
analysis of practical problems and good practices carried out by the Commission or 
that the question does not fall within the functional competence of the body. 

§ Most judges (80% of respondents) are of the opinion that the widespread 
uptake of e-Justice in its complete form and the development of the digitisation of 
communications or registers at EU level can improve and speed up the dealing with 
cross-border cases. Notaries firmly believe that information systems can not only 
speed up data processing, but can also present missing information by providing 
relevant data. 

§ Only four courts replied to the last eight questions relating to possible 
European and national action to improve the protection of adults in international 
situations within the Union. These proposals relate to: 

- the introduction of uniform European forms to encourage the provision of 
information on administrative and judicial decisions relating to vulnerable adults, as 
well as the dissemination, recognition and enforcement of decisions concerning them; 

- the entitlement of any person who safeguards the person or property of a 
vulnerable adult to obtain a certificate from the competent authorities, within a 
reasonable period of time, valid in all EU Member States, attesting to their status and 
the powers granted; 

- promotion of the implementation of protection measures imposed by the 
authorities of a Member State in another Member State, without the exequatur 
procedure;	

- training courses and materials for law enforcement agencies, legal 
practitioners, government agencies and any interested parties.	

* In response to this question, the notary presented his view of the regulatory 
and technological developments concerning the creation of a ‘power of attorney for 
support’: 

It should be noted that the archiving of notarial deeds carried out by the notary is 
an essential procedure inherent in a notary's activity, including when it is carried out 
by digitalisation of the information. Notaries perform their precautionary and 
contestable function, not only through the information system and the database, but 
also by keeping an authentic copy of the signed document – the power of attorney. In 
the case of a trial, the archived document constitutes the appropriate evidence. 
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The information system of the Notary Chamber of Bulgaria aids in researching 
the certifications undertaken of powers of attorney for the transfer of real estate. All 
state bodies with a certain legal interest have the right to access the information system 
of the Penal Code for official reference. The right of access is currently granted to 
nearly five thousand non-notaries, completely free of charge, immediately and in real 
time. 

The facilitation of the right of access of the state bodies for reference must be 
made under the conditions of non-publicity provided for in the specifications due to the 
confidentiality of the principal-agent legal relationship. The right of access in 
accordance with the technical specification should only be granted to the parties and 
their lawyers, notaries and judicial authorities with a certain legal interest. 

With regard to powers of attorney for conferring rights of disposal and 
guardianship orders (conditionally named powers of attorney for support), it is possible 
to initially implement an amendment to Ordinance No 32 on the official registers of 
notaries and notarial offices. Powers of attorney should be made by valid persons (as is 
currently the case), possibly accompanied by medical examinations, and the procedure 
should be to certify the signature and the content drafted simultaneously. 

The notary will archive a copy of the power of attorney, similarly to the powers 
of attorney for real estate, and will register an immediate extract or the entire power of 
attorney in the information system of the Notary Chamber of Bulgaria. The references 
of these powers of attorney will make it possible to restrict access and manipulation of 
vulnerable adults by unscrupulous people. 

CONCLUSION 

This report is prepared with the aim of examining the legal standards in force in 
the Republic of Bulgaria, as well as the practice of courts and administrative bodies 
related to the protection of vulnerable adults, including in cross-border situations. The 
national report is based on an independent study carried out by the team of the 
Inspectorate of the Supreme Council of Justice on the activities of courts and state 
bodies. It represents an analysis of legal provisions and does not take an official 
position, but can contribute to improving the actions of the courts and state bodies to 
carry out their mission of protection against these people quickly and efficiently, while 
allowing concrete conclusions to be drawn. This report presents an analysis of the 
legislation, procedures and implementation of the Persons and Family Law, the Family 
Code, the Penal Code, the Code of Civil Procedure and the Penal Procedure Code, the 
Obligations and Contracts Law, Disabled Persons Law, the Social Assistance Law, the 
Code of Private International Law, etc. The practice of the courts in cases concerning 
vulnerable adults has been studied insofar as information has been collected, including 
in cross-border situations, as have the problems involved in these cases, the legal 
procedures, the protective measures imposed and their effectiveness, the work of 
judges and court administration, notaries and administrative bodies with executive 
power in the implementation of measures. Although there is no legal definition in the 
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national legal framework and the notion of a vulnerable adult is only broadly defined, 
the elements that characterise it are clearly regulated as being medical and legal. These 
elements have a direct impact on the scope of the legal protection of these persons. The 
analysis covers all the measures for the protection of vulnerable adults in various 
situations, including when they are taken by the judicial or administrative authorities, 
or by a person having the power of representation under a power of attorney granted by 
the vulnerable person himself or herself, or directly by law. 

From the analysis, which does not claim to be complete due to the short 
deadline, as well as the remit of the Inspectorate to the Supreme Judicial Council, it 
can be concluded that, although Bulgaria has not ratified the Hague Convention of 
2000, the national law contains rules that largely guarantee the same protection 
measures as those in other countries and covered by the Convention. The existence of 
such legal provisions and the actions of courts and administrative authorities contribute 
to ensuring the protection of vulnerable adults in business and legal matters, including 
on the basis of the principles of mutual judicial cooperation and mutual recognition of 
decisions of other Member States of the EU. The national report may serve to improve 
and regulate cross-border cooperation in the EU. However, the creation of measures to 
further facilitate judicial cooperation in civil matters with cross-border implications 
within the EU in this area of justice remains at the discretion of each EU Member 
State, as does ratification of the Hague Convention of 2000, which is a global 
instrument. 
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Introduction 

This work, carried out as part of the European inspection mission on the cross-border 

situation of vulnerable adults in the European Union, in which the national inspection services of 

France, Italy, Bulgaria, Portugal, Romania and Spain took part, aims to analyse the actual 

situation in Spain with regard to the cross-border protection of vulnerable adults, in response to 

the request for assistance from the European Commission (Directorate-General for Justice and 

Consumers - Directorate A: Civil and Commercial Justice) with a view to obtaining a clear picture 

of judicial cooperation among the authorities of the Member States, both those that are parties 

to the Hague Convention of 2000 and those that have not yet ratified this instrument, in cases 

involving the protection of vulnerable adults, to identify problems and needs in the field of 

judicial cooperation and best practices. 

In particular, the European Commission indicated that the purpose of the survey was the 

collection and analysis of statistical data on cross-border cases in order to establish: (a) the 

percentage of protection measures taken containing a foreign element, in particular a European 

one, (b) the past and foreseeable evolution of these figures over time, (c) the recurring 

difficulties encountered by the various parties involved in the protection of adults, (d) the needs 

and obstacles in terms of digitisation, (e) the level of knowledge and mastery by the courts and 

the competent authorities of the applicable rules of private international law, (f) good practices 

adopted by the Member States that could be promoted. 

To gather the elements necessary to provide appropriate answers, the survey was 

structured around three questionnaires prepared by the national inspection services, one for the 

judicial authorities, one for notaries and one for lawyers, containing questions on 

training/information, statistical indicators, the procedure adopted and the practices used, any 

difficulties in application and, finally, proposals for modification and/or integration. 

The Spanish Inspectorate chose to send the questionnaires to the judicial authorities of a 

few particularly representative districts, namely those of the territories with a high number of 

foreign residents, where the existence of a large number of cases with a foreign element is 

known, and jurisdictions specialising in family matters and persons with disabilities. 

The questionnaires were also sent to the National Council of Notaries and the National 

Council of Lawyers. 

The questionnaires were not sent to any Central Authority, as one does not exist because 

Spain has not signed the Hague Convention of 2000. 
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The lack of ratification of the Hague Convention of 2000 means that cross-border 

situations must be resolved based on the provisions of Law 29/2015 on International Judicial 

Cooperation in Civil Matters. 

We consider it necessary to start with a brief account of the state of legislation in Spain. 

TYPES OF PROTECTION PROVIDED BY NATIONAL LAW. LAW 8/2021 

The 2006 Convention, ratified by Spain in 2008, with 82 countries, and since then by 
almost 200, constitutes the first specific international treaty on the rights of persons with 
disabilities and is the law in force in Spain, in accordance with Article 96.1 of the Spanish 
Constitution. 

The first idea to which we must refer is that, as stated in the preamble to Law 8/2021: 

‘This reform of civil and procedural legislation aims to take a decisive step in adapting our 
legal system to the International Convention on the Rights of Persons with Disabilities, 
concluded in New York on 13 December 2006, an international treaty which, in its Article 12, 
proclaims that persons with disabilities have equal legal capacity with others in all aspects of life, 
and obliges States parties to adopt relevant measures to ensure persons with disabilities have 
access to the support they may need in exercising their legal capacity’. 

The new regulations are based, as required by Article 10 of the Spanish Constitution, on 
respect for the dignity of the person, on the protection of the fundamental rights and the free 
will of the person with disabilities, as well as the principles of necessity and proportionality of 
such accompanying measures as that person may need in order to exercise his or her legal 
capacity on an equal footing with others. 

Firstly, as indicated at the beginning of its preamble, this reform of civil and procedural 
legislation aims to adapt the current Spanish legal system to the International Convention on the 
Rights of Persons with Disabilities, adopted in New York on 13 December 2006, which specifically 
obliges States parties to establish relevant measures to ensure that persons with disabilities 
have access to the support they may need in the exercise of their legal capacity. 

This law comprises eight articles, two additional provisions, six transitional provisions, a 
repealing provision and three final provisions. The following regulations are amended: 

1.- Notaries Law. 
2.- Civil Code. 

3.- Mortgage Law. 

4.- Law 1/2000 of 7 January on Civil Procedure. 

5.- Law 41/2003 on the protection of assets of people with disabilities and amending the Civil 
Code, the Law on Civil Procedure and the relevant tax regulations. 

6.- Law 20/2011 of 21 July on the Civil Registry. 
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7.- Law 15/2015 of 2 July on voluntary jurisdiction (non-contentious proceedings) 

8.- Commercial Code. 

9.- Amendment to the Civil Code: disability is replaced by support 

The fundamental element on which the new regulations are based is neither the 
incapacity of those who are not considered capable enough, nor the modification of a capacity 
that is inherent in the condition of the human person and, consequently, unchangeable. 

The central idea of the new system is that of support for the person who needs it. 

This support must be designed in a broad sense, so that it encompasses all kinds of 
actions: from friendly support, through technical assistance in communicating declarations of 
wishes, eliminating architectural and all other kinds of barriers, advice and even decision-
making, delegated by the person with disabilities. In situations where support cannot be given in 
any other way, and only in these situations, it can take the form of representation in decision 
making. Anyone who needs them can benefit from these support measures, irrespective of 
whether or not his or her disability has been administratively recognised in one way or another. 

In addition, the new regulations attempt to deal not only with property-related matters, 
but also with personal aspects, such as those related to decisions concerning the vicissitudes of 
people's ordinary life, for instance home, health, communications, etc. 

Following this same criterion, guardianship and extended and recovered parental 
authority are eliminated from the field of disability, as they are too rigid and ill-suited to the 
system for promoting the autonomy of adults with disabilities which is now proposed. Thus, in 
the new regulation, when a minor with disabilities reaches the age of majority, he or she will 
receive the support needed in the same way and by the same means as any adult who needs it 
[i.e. not necessarily through the parents]. 

The role of the ‘judicial defender’ is also included in the new text. It is specially provided 
for certain types of situations, when there is a conflict of interest between the support provider 
and the person with disabilities, or when circumstances make it impossible for the usual support 
provider to continue providing it. 
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All support measures adopted by judicial process are subject to periodic review within a 
maximum period of three years or, in exceptional cases, up to six years. This is without 
prejudice to the possibility of the measures being modified in the event of a change in the 
person's situation that so requires. 

From a procedural point of view, the procedure for providing support can lead only to a 
judicial resolution determining the acts for which the person with disabilities needs support, but 
in no case to a declaration of incapacity, let alone deprivation of rights, whether personal, 
economic or political. Finally, prodigality as a legal status is abolished, since the situations to 
which it is likely to lead are covered by the rules on support measures approved with the reform. 

AMENDMENTS TO CIVIL PROCEDURE LAW 

Law 1/2000 of 7 January on civil procedure, has been subjected to a comprehensive 
revision in which, beyond the necessary terminological revisions, the adjustments required by 
the adaptation to the Convention were introduced in the exercise of actions to determine or 
contest parentage, in separation and divorce proceedings and in the procedure for the division of 
estates. 

The first relevant amendment is found in Article 7 a, which is also introduced in the law 
on voluntary jurisdiction (non-contentious civil proceedings). This article regulates the 
adaptations and adjustments to proceedings in which persons with disabilities participate, 
whether as a party or in a different capacity, and which must be made in all procedural phases 
and actions in which they prove necessary, including communications. 

The person with disabilities may also, at his or her option and expense, have recourse to 
an expert professional who, as a facilitator, carries out adaptation and adjustment tasks [to 
ensure that the person with disabilities can understand and be understood]. 

Article 757 of the law on civil procedure, in its fourth and fifth paragraphs, also addresses 
situations which gave rise to different judicial practices. On the one hand, the person proposed 
in the proceedings as the curator of the person with disabilities is permitted to present 
arguments, which provides more information on his or her availability and aptitude for such 
task. 

On the other hand, any person with a right to initiate the proceedings but who is not the 
initiator of such proceedings, or any person with a legitimate interest, may intervene in the 
process at his or her own expense, thus avoiding situations of inequality among the relatives of 
the person with disabilities. Amendments are introduced to Article 758 of the law, concerning 
the time when the claim is admitted and the defendant is heard. 
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Firstly, it is established that once the request has been accepted, the existing information 
on the support measures adopted must be obtained from the public registers in order to respect 
the wishes of the person with disabilities. 

And, secondly, the appointment of a judicial defender is prescribed when the person 
concerned does not appear, within the time limit set to respond to the request, with his or her 
own defence and representation. This ensures that there is always someone representing the 
interests of the person with disabilities in the process. The regulation of the tests that must 
necessarily be carried out in this type of process is reordered. 

Article 759.2 of the law on civil procedure introduces the possibility of the otherwise 
mandatory hearings not being held when the request is filed by the person with disabilities and 
such hearings may infringe his or her privacy by disclosing to the family intimate particulars that 
he or she prefers to keep confidential. 

The process must move away from the traditional model towards a system of inter-
professional collaboration or a ‘round table’, with specialised social, health and other 
professionals who can advise on suitable support measures for each case. 

Finally, contrary to the previous rules, the content of the judgement pronounced by the 
judge must refer to the applicable civil law regulations, since this is considered a matter of 
substantive rather than procedural law. 

AMENDMENTS TO THE NON-CONTENTIOUS CIVIL PROCEEDINGS Law 

The reform of the Law 15/2015 of 2 July on non-contentious proceedings is justified by 
the introduction of the new register of the provision of judicial support measures for people with 
disabilities, as well as by the need to avoid divergence among the various legal texts. 

A new Chapter III a) is incorporated concerning the provision of judicial support 
measures to persons with disabilities in cases where, in accordance with civil regulations, the 
provision of a stable judicial support measure is relevant and there is no objection. With regard 
to the dossier for the appointment of a guardian (for minors) or a curator (for persons with 
disabilities), in addition to some terminological adaptations, the procedure for rendering the 
accounts of the guardian or curator is modified to solve certain dysfunctions that have been 
detected since the entry into force of the non-contentious civil proceedings Law. The appearance 
before the judge will only take place at the request of an interested party, thus avoiding the 
current proliferation of hearings, which in most cases are meaningless in the absence of 
complexity and where there is no opposition to the reports. If the report describes complex 
transactions or transactions requiring technical justification, the court may order an accounting 
or auditing report ex officio, at the expense of the assets of the ward or of the assisted person, 
even when no one has requested an appearance. 
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One element of the application for authorisation or judicial approval of acts of disposal or 
encumbrance of property belonging to minors or persons with disabilities is also amended. 
The involvement of a lawyer and a notary will no longer be compulsory providing the amount of 
the transaction does not exceed €6,000, although the judge may order all parties to be 
represented by a lawyer if the transaction is complex or if there are conflicting interests 
(according to Article 62.3 of the non-contentious civil proceedings Law). The objective is to save 
costs for the minor and the person with disabilities in relation to acts that lack technical or legal 
difficulty. 

TYPES OF PROTECTION PROVIDED BY NATIONAL LAW 

Degree of disability 
Procedure for 
determining disability Protective measure Appointment of 

ARTICLE 249 OF THE 
CIVIL CODE. 

Support measures for 
adults or emancipated 
minors who need them 
for the proper exercise 
of their legal capacity 
will have the purpose 
of allowing them the 
full development of 
their personality and 
their 
legal development 
under conditions of 
equality. These 
support measures 
must be inspired by 
respect for the dignity 
of the person and the 
protection of 

Support administration. 

Law on Civil Procedure 

Non-Contentious Civil 
Proceedings Law 

De facto guardian; 
curatorship; legal 
guardian. 
Legal intervention as a 
last resort 

De facto 
guardian; 
curatorship. 

fundamental rights. 
Legally or judicially 
based steps will be 
taken only if the 
person in question is 
incapable of 
expressing his or her 
wishes or has 
insufficient capacity to 
do so. They must all 
respect the principles 
of necessity and 
proportionality. 
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Article 254 of the Civil 
Code 

When it is reasonably 
foreseen in the two 
years preceding the 
age of majority that a 
minor subject to 
parental authority or 
guardianship may 
need assistance in 
exercising his or her 
legal capacity after 
reaching that age, if 
the judicial authority 
deems it necessary, at 
the request of the 
minor, the parents, 
the guardian or the 
public prosecutor, it 
may agree to the 
adoption of the 
support measure when 
the person reaches the 
age of majority. These 
measures will be 
adopted if the person 
is over the age of 
sixteen and has not 
made his or her own 
arrangements for 
adulthood. Otherwise, 
the minor shall 
participate in the 
process, expressing 
his or her wishes and 
preferences. Article 

Law of Civil Procedure. 

Non-Contentious Civil 
Proceedings Law 

De facto guardian; 
curatorship; legal 
guardian. 
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Article 263 of the Civil 
Code Anyone who 
regularly acts as de 
facto guardian of a 
person with 
disabilities shall 
continue in the 
exercise of this 
function even if there 
are support measures 
of a voluntary or 
judicial nature, 
provided that these 
are not actually 
applied. 

Law of Civil Procedure. 

Non-Contentious Civil 
Proceedings Law. 

De facto guardian 
 

Article 269 

The judicial authority 
will establish 
curatorship by means 
of a reasoned 
resolution when there 
is no other sufficient 
support measure for 
the person with 
disabilities. 

Non-Contentious Civil 
Proceedings Law. 

Law of Civil Procedure. 

Curatorship. Curator 

271 

Any person of full age 
or any emancipated 
minor, in anticipation 
of circumstances likely 
to impede the exercise 
of his or her legal 
capacity on an equal 
footing with others, 
may file a public deed 
proposing the 
appointment of one or 
more specific persons 
to act as a curator or 
their exclusion from 
this role. 
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Law 8/2021. This reform of civil and 
procedural legislation 
aims to take a decisive 
step in adapting our 
legal system to the 
International Convention 
on the Rights of Persons 
with Disabilities, 
concluded in New York 
on 13 December 2006, 
an international treaty 
which, in its Article 12, 
proclaims that persons 
with disabilities have 
equal legal capacity with 
others in all aspects of 
life, and obliges States 
parties to adopt 
appropriate measures to 
ensure persons 
with disabilities have 
access to the support 
they may need in 
exercising their legal 
capacity. 

‘Thus, it is necessary to 
change from the legal 
system in force until 
now, in which decisions 
affecting people with 
disabilities are 
predominantly made by 
other people, to one 
based on respect for the 
will and preferences of 
the person with 
disabilities who, as a 
general rule, will be 
responsible for making 
his or her own 
decisions.’ 
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SPANISH LEGISLATIVE FRAMEWORK 

SIGNING 

OF THE 

2000 

CONVEN

TION 

Private 

international 

law rules 

applied 

Administrati

ve or judicial 

processing 

Competent 

body or 

court 

Role of the 

public 

prosecutor 

Computer 

recording 

of files 

(dedicate

d national 

applicatio

n) digital 

traceabilit

y of the 

cross-

border 

nature of 

the case 

Method 

for 

initiating 

measures 

Written/o

ral 

procedure 

Profile of 

persons 

concerned 

Minors 

becoming adults 

Vulnerability 

criteria 

Role of the 

judge 

Hearing of 

adults to 

be 

protected 

Investigati

ve 

measures 

and 

requests 

for judicial 

assistance 

NO Yes; LAW 

29/2015 

(Spain is not a 

signatory to 

the 

Convention) 

Judicial 

process 

- 

Jurisdiction of 

the family 

judge or the 

judge in the 

affairs of 

vulnerable 

persons 

- 

Territorial 

jurisdiction of 

the judge of 

the ‘habitual 

residence of 

the person 

protected or 

to be 

protected’ 

(Article 756 

of the Law on 

Civil 

Procedure) 

The 

objective of 

protecting 

vulnerable 

persons 

assigned to 

the Public 

Prosecutor'

s Office by 

the 

Constitutio

n and the 

Organic 

Statute of 

the Public 

Prosecutor'

s Office is 

further 

reinforced 

by the 

important 

reforms 

implement

ed by Law 

8/2021. 

Thus, the 

Prosecutor 

continues 

YES Written 

and oral 

procedure 

Article 759 

OF THE 

LAW ON 

CIVIL 

PROCEDU

RE. 1. In 

the 

processes 

for the 

adoption 

of support 

measures 

referred to 

in this 

chapter, in 

addition to 

the tests 

carried 

out in 

accordanc

e with the 

provisions 

of Article 

752, the 

Court acts 

as follows: 

Article 249 of the 

Civil Code. 

Support 

measures for 

adults or 

emancipated 

minors who need 

them for the 

proper exercise 

of their legal 

capacity are 

intended to allow 

the full 

development of 

their personality 

and their legal 

development 

under equal 

conditions. These 

support 

measures must 

be inspired by 

respect for the 

dignity of the 

person and the 

protection of 

their fundamental 

Article 759 

of the Law 

on Civil 

Procedure. 

1. In the 

processes 

for the 

adoption of 

the support 

measures 

referred to 

in this 

chapter, in 

addition to 

the tests 

carried out 

in 

accordance 

with the 

provisions 

of Article 

752, the 

Court acts 

as follows: 

1. The 

person with 

disabilities 



 73 
 

	

to be a 

legitimate 

participant 

whose 

presence in 

all support 

procedures 

is essential 

and 

necessary. 

The 

Prosecutor 

must 

(among 

many other 

functions) 

encourage 

the 

initiation of 

such cases 

if there are 

no family 

members 

available, 

and ensure 

that in the 

processes 

in which 

persons 

with 

disabilities 

participate, 

the 

necessary 

adaptations 

and 

adjustment

s are made 

to ensure 

their 

participatio

n on equal 

terms. 

1. The 

person 

with 

disabilities 

will be 

interviewe

d. 

2. The 

court will 

hear the 

person’s 

spouse 

who is not 

separated 

legally or 

de facto or 

person 

who is in 

an 

equivalent 

de facto 

situation, 

as well as 

the closest 

relatives 

of the 

person 

with 

disabilities

. 

3. It will 

agree on 

the 

necessary 

or 

relevant 

appraisals 

in relation 

to the 

claims 

made, as 

it cannot 

decide on 

the 

measures 

rights. Legally or 

judicially based 

steps will be 

taken only if the 

person in 

question is 

incapable of 

expressing his or 

her wishes or has 

insufficient 

capacity to do so. 

They must all 

respect the 

principles of 

necessity and 

proportionality. 

People who 

provide support 

must act in 

accordance with 

the will, wishes 

and preferences 

of those needing 

their support. 

They will also 

ensure that 

persons with the 

disabilities can 

develop their own 

decision-making 

process, by 

informing them, 

helping them to 

understand and 

reason, and 

making it easier 

for them to 

express their 

preferences. 

They must also 

encourage 

persons with 

disabilities to be 

able to exercise 

their legal 

will be 

interviewed

. 

2. The 

court will 

hear the 

person’s 

spouse who 

is not 

separated 

legally or 

de facto or 

person who 

is in an 

equivalent 

de facto 

situation, 

as well as 

the closest 

relatives of 

the person 

with 

disabilities. 

3. It will 

agree on 

the 

necessary 

or relevant 

appraisals 

in relation 

to the 

claims 

made, as it 

cannot 

decide on 

the 

measures 

that must 

be adopted 

without a 

prior 

expert 

opinion 

approved 

by the 
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LAW ON 

CIVIL 

PROCEDUR

E – Article 

757. 

Standing 

and right to 

take part in 

proceeding

that must 

be 

adopted 

without a 

prior 

expert 

opinion 

approved 

by the 

Court. For 

this 

mandator

y advice, 

specialised 

profession

als in the 

social and 

health 

fields will 

be 

available 

in all 

cases, and 

other 

specialised 

profession

als may 

also be 

available 

to advise 

on the 

appropriat

e support 

measures 

for each 

case. 

2. In 

cases 

where the 

application 

has been 

filed by 

the person 

with 

disabilities

capacity with less 

support in the 

future. 

In exceptional 

cases when, 

despite 

considerable 

efforts, it is not 

possible to 

determine the 

will, wishes and 

preferences of 

the person, 

support 

measures may 

include 

representative 

functions. In this 

case, in the 

exercise of these 

functions, 

consideration 

must be given to 

the decision that 

the person would 

have adopted if 

they did not need 

representation. 

The court may 

enact the 

safeguards it 

deems 

appropriate to 

ensure that the 

exercise of the 

support 

measures 

complies with the 

criteria resulting 

from this 

provision and, in 

particular, is 

attentive to the 

will, wishes and 

preferences of 

Court. For 

this 

mandatory 

advice, 

specialised 

professiona

ls in the 

social and 

health 

fields will 

be 

available in 

all cases, 

and other 

specialised 

professiona

ls may also 

be 

available to 

advise on 

the 

appropriate 

support 

measures 

for each 

case. 

2. In cases 

where the 

application 

has been 

filed by the 

person with 

disabilities, 

the court 

may, on 

request 

and as an 

exception, 

waive the 

mandatory 

hearings if 

this is more 

expedient 

for the 

preservatio
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s. 

1. The 

process of 

judicial 

adoption of 

support 

measures 

for a 

person with 

disabilities 

can be 

initiated by 

the person 

concerned, 

his or her 

spouse who 

is not 

separated 

legally or 

de facto or 

person who 

is in an 

equivalent 

de facto 

situation, 

or a 

descendant

, ascendant 

or brother 

or sister of 

the person 

concerned. 

2. The 

public 

prosecutor 

must 

promote 

said 

procedure 

if the 

persons 

mentioned 

in the 

previous 

section do 

, the court 

may, on 

request 

and as an 

exception, 

waive the 

mandator

y hearings 

if this is 

more 

expedient 

for the 

preservati

on of the 

person's 

privacy. 

3. When 

the 

appointme

nt of a 

curator is 

not 

proposed, 

the Court 

hears the 

person 

with 

disabilities

, the 

spouse 

who is not 

separated 

legally or 

de facto or 

person 

who is in 

an 

equivalent 

de facto 

situation, 

the 

person's 

closest 

relatives 

and such 

the person who 

requires them. 

Article 263 of the 

Civil Code 

Anyone who 

regularly acts as 

de facto guardian 

of a person with 

disabilities shall 

continue in the 

exercise of this 

function even if 

there are support 

measures of a 

voluntary or 

judicial nature, 

provided that 

these are not 

actually applied. 

Article 265. 

By means of a 

non-contentious 

proceeding, the 

court may at any 

time, ex officio, 

at the request of 

the public 

prosecutor or of 

any interested 

party, require 

such de facto 

guardian to 

render account of 

his or her 

actions, and to 

establish such 

safeguards as it 

may deem 

necessary. 

Similarly, it may 

require the 

curator to 

account for their 

actions at any 

n of the 

person's 

privacy. 

3. When 

the 

appointme

nt of a 

curator is 

not 

proposed, 

the Court 

hears the 

person with 

disabilities, 

the spouse 

who is not 

separated 

legally or 

de facto or 

person who 

is in an 

equivalent 

de facto 

situation, 

the 

person's 

closest 

relatives 

and such 

other 

persons as 

the Court 

deems 

appropriate

, the 

provisions 

of the 

preceding 

Article also 

being 

applicable. 

4. If an 

appeal is 

lodged 

against a 
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not exist or 

have not 

filed the 

correspondi

ng request, 

unless the 

public 

prosecutor 

concludes 

that there 

are other 

means by 

which the 

person 

concerned 

can obtain 

the 

required 

support. 

other 

persons as 

the Court 

deems 

appropriat

e, the 

provisions 

of the 

preceding 

Article 

also being 

applicable. 

4. If an 

appeal is 

lodged 

against a 

ruling on 

support 

measures, 

the 

compulsor

y tests 

referred to 

in the 

preceding 

paragraph

s of this 

Article will 

also be 

ordered 

ex officio 

in the 

second 

instance. 

time (Article 

269). 

The court will set 

up guardianship 

by means of a 

reasoned ruling 

when there is no 

other sufficient 

support measure 

for the person 

with disabilities. 

The court will 

determine the 

acts for which the 

person requires 

the assistance of 

the curator in the 

exercise of his or 

her legal 

capacity, taking 

into account the 

specific support 

needs. 

Only in 

exceptional cases 

where it is 

essential due to 

the situation of 

the person with 

disabilities, will 

the court set out 

in a reasoned 

resolution the 

specific acts in 

which the curator 

must represent 

the person with 

disabilities. The 

acts in which the 

curator is to 

provide support 

must be 

specified, 

indicating, where 

appropriate, 

verdict that 

decides on 

the support 

measures, 

the 

compulsory 

tests 

referred to 

in the 

preceding 

paragraphs 

of this 

Article will 

also be 

ordered ex 

officio in 

the second 

instance. 
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those in which 

representation is 

to be exercised. 

The curator will 

act according to 

the criteria 

established in 

Article 249. In no 

case may the 

court's ruling 

involve simple 

deprivation of 

rights. Article 

270. In the ruling 

that establishes 

the guardianship 

or in a 

subsequent 

ruling, the court 

will establish the 

supervisory 

measures that it 

deems 

appropriate to 

make sure that 

the rights, wishes 

and preferences 

of the person in 

need of 

assistance are 

safeguarded and 

to avoid abuse, 

conflicts of 

interest and 

undue influence. 

The court may 

also request a 

report from the 

curator on the 

personal or 

property situation 

of the person in 

need of support, 

in accordance 

with the curator's 
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remit. Without 

prejudice to the 

periodic reviews 

of these 

deliberations, the 

Public Prosecutor 

may at any time 

collect the 

information 

deemed 

necessary to 

ensure the 

proper 

functioning of the 

guardianship. 

Article 295. A 

judicial defender 

for persons with 

disabilities will be 

appointed in the 

following cases: 

1. Where, for any 

reason, the 

person who is to 

provide support 

cannot do so, 

until the 

underlying cause 

ceases or another 

person is 

appointed. 2. 

Where there is a 

conflict of 

interest between 

the person with 

disabilities and 

the person who 

must provide 

support. 3. 

Where, during 

the investigation 

of the reason 

alleged by the 

curator, the court 

deems it 
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necessary. 

4. Where the 

provision of legal 

measures to 

support the 

person with 

disabilities has 

been 

encouraged and 

the court deems 

it necessary to 

provide for the 

administration of 

property until a 

court decision is 

made. 

5. When the 

person with 

disabilities 

requires 

occasional, even 

if recurrent, 

support 

measures. Once 

the person with 

a disability has 

been heard, the 

court will 

appoint a judicial 

defender who is 

best able to 

respect, 

understand and 

interpret the 

will, wishes and 

preferences of 

the person with 

a disability. -

Article 199. The 

following 

persons are 

placed under 

guardianship : 

1. Non-

emancipated 
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minors who 

have been 

abandoned. 

2. Non-

emancipated 

minors not 

subject to 

parental 

authority. 

 

 
Partner

s of the 

judge 

exercis

ing the 

measur

es 

(legal 

represe

ntative

) and 

workin

g 

method 

Types of 

measures 

pronounced 

Conditions 

for 

recognition 

and 

enforceme

nt of a 

foreign 

decision 

Possible 

appeal 

against 

judicial/

administr

ative 

decisions 

Who 

pays the 

costs of 

the 

procedu

re and 

granting 

of the 

judicial 

order? 

Number 

of cases 

concern

ed per 

year 

Role of judicial 

offices 

(Registry) 

Case 

closure 

criteria 

- Legal 

officers 

for the 

protectio

n of 

adults 

Self-

employ

ed 

individ

uals 

* The 

staff of a 

medical, 

medico-

- Principle 

of 

subsidiarity: 

Article 249 

of the Civil 

Code. 

Support 

measures for 

adults or 

emancipated 

minors who 

need them 

for the 

proper 

exercise of 

their legal 

capacity 

- Enforce

ment 

Internation

al 

cooperation 

of 

authorities. 

The 

cooperation 

of the 

authorities 

in the 

matter can 

be 

considered 

from within 

or without. 

Yes. 

Appeal to 

Court of 

Appeal 

Non-

Contenti

ous Civil 

Proceedi

ngs 

Law: 

The 

person 

with 

disabiliti

es can 

act in his 

or her 

own 

defence 

and 

represen

 - Summoning 

of litigants and 

their 

representatives 

and service of 

decisions 

- Article 

267 of the 

Civil 

Code. The 

guardians

hip 

actually 

expires: 

1. When 

the 

person to 

whom the 

support is 

given 

requests 

that it be 

organised 

in another 
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social or 

social 

establish

ment or 

group of 

establish

ments, 

* 

Service

s which 

have 

legal 

person

ality: 

guardia

nship 

associa

tions. 

- Fami

ly 

represe

ntative

s 

must be 

aimed at 

allowing the 

full 

development 

of their 

personality 

and their 

legal 

development 

under equal 

conditions. 

These 

support 

measures 

must be 

inspired by 

respect for 

the dignity of 

the person 

and the 

protection of 

their 

fundamental 

rights. 

Legally or 

judicially 

based steps 

will only be 

taken if the 

person in 

question is 

incapable of 

expressing 

his or her 

wishes or 

has 

insufficient 

capacity to 

do so. They 

must all 

respect the 

principles of 

In both 

cases, the 

provisions of 

Law 

29/2015 on 

Internationa

l Legal 

Cooperation 

must 

currently be 

followed. 

 

tation. If 

it is not 

foreseea

ble that 

the 

person 

will 

appoint 

one 

himself/

herself, 

the 

applicati

on will 

request 

the 

appoint

ment of 

a judicial 

defender

, who 

will act 

through 

a lawyer 

and a 

notary. 

5. The 

public 

defender 

will make 

the 

necessar

y 

adaptatio

ns and 

adjustme

nts to 

ensure 

that the 

person 

with 

disabilitie

s 

way. 

2. When 

the 

reasons 

for it are 

no longer 

applicable

. 3. When 

the 

guardian 

renounces 

his or her 

position, 

in which 

case he or 

she must 

first 

inform the 

public 

entity in 

the 

respective 

territory 

that is 

responsibl

e for the 

functions 

of 

promoting 

self-

reliance 

and 

providing 

assistance 

to people 

with 

disabilities

. 

4. When, 

at the 

request 

of the 

Public 
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necessity 

and 

proportionali

ty. 

understa

nds the 

object, 

purpose 

and 

procedur

es of the 

case, in 

accordan

ce with 

the 

provision

s of 

Article 7 

a of this 

law. 3. 

The 

involve

ment of 

a 

lawyer 

and a 

notary 

will not 

be 

compuls

ory 

providin

g the 

amount 

of the 

transact

ion does 

not 

exceed 

€6 000. 

When it 

exceeds 

this 

amount, 

the 

initial 

request 

Prosecut

or's 

Office or 

of 

anyone 

intereste

d in 

supportin

g the 

person 

under 

guardian

ship, the 

court 

deems it 

appropri

ate. 

Article 

291. 

Guardian

ship is 

terminat

ed ipso 

jure by 

the 

death or 

declarati

on of 

death of 

the 

person 

receiving 

support 

measure

s. 

Similarly, 

guardian

ship is 

terminat

ed by 

court 

decision 

when 
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may be 

made 

without 

the 

need for 

these 

two 

professi

onals, 

althoug

h the 

judge 

may 

order all 

parties 

to be 

represe

nted by 

a 

lawyer 

if the 

transact

ion is 

complex 

or if 

there 

are 

conflicti

ng 

interest

s. 

this 

support 

measure 

is no 

longer 

necessar

y or 

when a 

more 

appropri

ate form 

of 

support 

is 

adopted 

for the 

person 

under 

guardian

ship. 

        

 

1. Training and knowledge of the subject 

1.a. Judicial authorities 

A significant number of justice professionals are unfamiliar with the legal framework and 
relevant case law in EU member states. Admittedly, many colleagues and professionals have 
dealt with questions on this topic, but a clearly national outlook continues to prevail among 
them, and in terms of international cooperation, the basic regulations applicable are the 
domestic regulations governing this particular issue. 
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Evidence of the need for more training is the fact that, although Spain can quantify the 
number of procedures for the protection of vulnerable adults, some responses were 
negative. 

Particularly notable was the fact that one of the legal practitioners who has received 

training in this area and has participated in training activities stated this as one of the 

difficulties in this area: Answer: Complete ignorance of the applicable legislation on the part 

of all legal practitioners, from the moment the application is filed. 

Some judges have approached the Spanish Judicial Network for International 

Cooperation to raise questions about cooperation in this area 

1.b National Council of Notaries 

Among notaries, there is also a lack of theoretical and practical training in this area. 

The protection of vulnerable adults has only emerged as ancillary to other issues of international 

cooperation, such as inheritance. 

However, no major practical difficulties in international cooperation have been identified. 
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1.c. National Bar Council 

The lack of training and timely information also worries lawyers. 

The lawyers acknowledge that they have no experience, in general, of international 

cooperation in the protection of vulnerable adults. Likewise, they specify that there have been 

no courses or seminars on the subject. 

2. Statistical indicators and IT processing 

STATISTICAL PORTAL OF THE CGPJ (GENERAL COUNCIL OF THE JUDICIARY) 

The purpose of this statistical portal is to provide available statistical information on the various 
aspects of the administration of justice. For many years, this information was rare and 
scattered, its main core being the quarterly statistical bulletins collected by the General Council 
of the Judiciary, and certain statistics relating to judicial bodies or archives carried out by the 
National Statistical Institute. Although there are still many shortcomings, the situation has 
improved considerably in recent years thanks to the development of national plans for judicial 
statistics drawn up by the National Commission for Judicial Statistics 2.a. Judicial authorities. 

Attached is a statistical table of proceedings over the past five years 

In each court office, there are computerised registers, governed by primary and 

secondary sources, which allow separate registration of proceedings concerning measures for 

the protection of vulnerable adults. 
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2.b. National Council of Notaries 

The protocol is the orderly collection of the original documents signed by the parties. It 

originated with the Alcalá Pragmatics of 1503 and its formation and safekeeping is one of the 

fundamental aspects of the notarial function, since due to the particular effectiveness of the 

public deed, notaries keep the originals of the documents they authorise or act upon to avoid 

any type of modification, comprising the file of the notary in charge of the notary who executes 

it, or of their substitute or successor. 

Hardly any notaries have ever requested or had to obtain recognition of a measure for 

the protection of vulnerable adults adopted by another State Party. In only three cases was the 

question answered in the affirmative, notably with regard to a vendor residing in Germany who 

was subject to protective measures there. 

2.c. National Bar Council 
No statistical statement has been communicated to us apart from that kept by the CGPJ 
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3. Procedural matters 

3.1. Judicial authorities 

3.2. The Public Prosecutor's Office 

3.3 National Bar Council 

3.4. Notaries and Registrars of the Land Registry 

4. The types of difficulties and good practices encountered in tracking these measures 

4.1 Points identified by the Judges 

4.1 Points identified by the Public Prosecutor's Office 

4.3 Points identified by the National Bar Council 

4.4 Points identified by Notaries and Land Registrars 

5. Conclusions: identification of good practices - identification of critical issues 

5.1. Evaluation of the survey carried out. Problems 

5.1.1 Survey evaluation 

5.1.2. Problems 

5.2. Identification of best practices and critical issues 

3. Procedural matters 

3.1. Judicial authorities 

There are specialised courts with exclusive jurisdiction in certain judicial districts. In other 
judicial districts, the courts focus on disability, in the same way as with other cases. A final 
group of courts (the most numerous ones, dispersed throughout the territory) covers all civil 
and criminal matters within their jurisdiction. The first two groups may have multidisciplinary 
teams to support the courts in decision-making, depending on the resources provided by the 
Autonomous Regions in which they are located. 
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In the Courts of Appeal, which must judge in a panel, the matter relating to the state and 
capacity of vulnerable adults is assigned to specific sections. 

The reform of the Code of Civil Procedure (Law 8/2021 of 2 June) aims to take a decisive step in 
adapting the Spanish legal system to the International Convention on the Rights of Persons with 
Disabilities, concluded in New York on 13 December 2006. Support measures can be requested 
only by the spouse who is not legally separated, ascendants, descendants, brothers and sisters 
or the vulnerable person, although the Public Prosecutor's Office can request them if no one is 
willing or able to do so (Article 757 of the Code of Civil Procedure). The Court of the habitual 
domicile of the vulnerable adult has jurisdiction. 

The powers of assistance for the adoption of the measures required by people with disabilities or 
in any situation of vulnerability are the responsibility of the various administrations (whether 
health-related or simply in regard to assistance). 

More specifically, Article 253 of the Civil Code states that ‘when a person is in a situation which 
requires urgent support for the exercise of his or her legal capacity and does not have a de facto 
guardian, the support shall be provided on a provisional basis by the public entity in charge of 
this function in the respective territory. The entity shall inform the public prosecutor of the 
situation within twenty-four hours.’ 

If this immediate attention is not provided by the public body, the Public Prosecutor who 
receives the news of a situation of lack of protection may initiate a preliminary procedure and 
apply in writing to the administration that is responsible, in requesting the appropriate action, in 
accordance with the provisions of Article 3.7 EOMF (Organic Statutes of the Prosecution 
Ministry), or alternatively requesting legal action. 

For its part, if the court becomes aware during proceedings of the existence of a person with 
disabilities who requires support measures, ‘it shall automatically adopt those it deems 
necessary for the protection of the person or their assets and inform the Public Prosecutor so 
that the latter can initiate non-contentious proceedings, if he deems it appropriate’ (Article 757 
of the Code of Civil Procedure). 

Articles 758 to 761 of the Code of Civil Procedure regulate the incapacity process: 

‘Article 758 – Certification of the registry and appearance of the defendant. 

1. Once the request has been accepted, the legal adviser for the administration of justice shall 

obtain certification from the civil registry and, where applicable, from other public registers that 

they consider relevant regarding the registered support measures. 

2. Once the claim has been served by way of transmission or delivery, or by edicts when the 

person concerned could not be personally served, if the person concerned does not appear 

before the court in his or her own defence and representation after the expiry of the deadline for 

responding to the request, the legal adviser of the Administration of Justice shall appoint a 

defender, unless one has already been appointed or defence corresponds to the public 

prosecutor's office because they have not initiated the procedure. The legal aid lawyer then has 

a further twenty days to respond to the request if they deem it appropriate. 
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The lawyer takes the necessary measures so that the person with disabilities understands the 

object, the purpose and the formalities of the procedure, in accordance with the provisions of 

Article 7 a’. 

‘Article 759 - Compulsory evidence in the first and second instance. 

1. As part of the procedure relating to the adoption of the support measures referred to in this 

chapter, in addition to the tests to be carried out in accordance with the provisions of Article 

752, the Court carries out the following examinations: 

a. It interviews the person with disabilities. 

b. It hears the person's spouse who is not legally or physically separated or their spouse who is 

in an equivalent de facto situation, as well as the closest relatives of the person with disabilities. 

c. It agrees on the necessary or relevant expert opinions in relation to the requests formulated 

in the application, and cannot decide on the measures to be adopted without a prior expert 

opinion approved by the Court. In all cases, specialist social and health professionals are 

consulted as part of this mandatory advice, and other specialist professionals may also be 

involved in advising on the support measures that may be appropriate in each case. 

2. In cases where the application has been filed by the person with disabilities, the court may, 

on request and as an exception, waive the mandatory hearings if this is more expedient for the 

preservation of their privacy. 

3. When the appointment of a guardian is not proposed, the person with disabilities, their 

spouse who is not legally or physically separated from them or who is in an equivalent de facto 

situation, their close relatives and any other person whom the court deems appropriate are 

heard in this regard, the provisions of the previous section also being applicable. 

4. In the event of an appeal against a judgement on the accompanying measures, the 

compulsory tests referred to in the preceding sections of this Article are also ordered 

automatically in the second instance. 

‘Article 760. Judgement. 

The measures taken by the judicial authority in the judgement are in accordance with the 

relevant provisions of the applicable civil law rules.’ 

‘Article 761: Review of support measures adopted by the courts. 
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The measures contained in the judgement rendered will be reviewed in accordance with the 

provisions of civil law, and the procedures provided for this purpose in the non-contentious civil 

proceedings Law will be followed. 

In the event of opposition in the procedure for the review of non-contentious civil proceedings 

referred to in the preceding paragraph, or if the said procedure could not be resolved, the 

corresponding contentious procedure will be initiated in accordance with the provisions of this 

chapter, and may be initiated by one of the persons mentioned in section 1 of Article 757, as 

well as by the person who exercises the support of the person with disabilities’. 

3.2. The Public Prosecutor's Office 

Article 749 of the Code of Civil Procedure regulates the intervention of the public prosecutor's 
office in proceedings relating to the adoption of judicial measures in support of persons with 
disabilities. The public prosecutor ensures throughout the proceedings that the will, wishes, 
preferences and rights of the disabled persons participating in these proceedings, as well as the 
best interests of the minor, are preserved. In the other proceedings referred to in this section, 
the intervention of the public prosecutor is compulsory when one of the parties to the 
proceedings is a minor, a person with disabilities or is legally missing. 

Since Spain ratified the Convention on the Rights of Persons with Disabilities concluded in New 
York on 23 November 2007, the Public Prosecutor's Office has played an important role in the 
implementation of the principles of the Convention. Various doctrinal texts which are binding on 
the entire prosecution service have been published: 

-Instruction 4/2008 of 30 July on the control and monitoring by the Public Prosecutor's Office of 
the guardianship or curatorship of persons with disabilities; 

-Instruction 4/2009 of 29 December on the organisation of the civil sections and the specialised 
regime for the protection of people with disabilities and guardianships 

- Instruction 3/2010 of 29 November relating to the individualised reasons necessary for the 
implementation of protective or support measures in proceedings for determining the capacity of 
persons 

- Circular 2/2016 of 24 June relating to the admission of minors with behavioural disorders to 
specific protection centres; 

-Instruction 4/2016 regarding the functions of the delegate public prosecutor of civil speciality 
and legal protection of people with disabilities of the autonomous regions; 

-Circular 2/2017 of 6 July on urgent non-voluntary admission due to mental disorders in 
residential centres for the elderly. 

-Instruction 1/2017 of 27 March on the actions of the Public Prosecutor for the protection of the 
rights to dignity, privacy and self-image of minors with disabilities in relation to audiovisual 
media. 

All have been disseminated and training has been provided in them as part of the courses for 

prosecutors, provided by the Centre for Judicial Studies (CJS) on an annual basis. Compliance 
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with them and their enforcement are monitored in the inspection schedules of the State 

Attorney General's office as well as that of the senior regional prosecutors. 

Spain's non-ratification of the Hague Convention of 13 January 2000 has not led to the 

development of its own doctrinal text. 

On the other hand, there is no record of any training programme organised by the Centre for 

Judicial Studies over the last four years, dealing specifically with private international law 

problems in relation to the concurrence of a transnational element in procedures for assisting 

persons with disabilities. This does not negate the fact that, in the specialised meetings that are 

convened each year, a discussion has taken place on a problematic aspect proposed by the 

prosecutors of areas with a population of varied national extraction. 

The Public Prosecutor's Office exercises a function of protecting the rights of vulnerable persons 

which enables it to act with the administration within its remit in matters of social assistance, by 

applying for or requesting the intervention it deems appropriate. It also acts before the courts 

when the former are inactive or when measures must be adopted to support a person's legal 

capacity. In both cases, it asks for the protection of the rights of the person with disabilities, as 

well as the defence of his or her will, wishes and preferences. 

In the large public prosecutor's offices, there are specialised prosecutors exclusively dedicated 

to this subject. In smaller ones, due to the small number of staff, prosecutors combine their civil 

and disability-related functions with other activities. However, specialisation in all territorial 

offices is guaranteed by the network of delegated prosecutors and coordinators. 

3.3 National Bar Council 

No statistical statement has been communicated to us apart from that kept by the CGPJ 

3.4. Notaries and Registrars of the Land Registry 

The Notaries and Registrars interviewed said that they had not participated in any national or 
European training or courses on vulnerable adults. 

Where Land Registrars are required to register a deed of transfer or charge of property in 
respect of vulnerable adults, they must require the judgement of incapacity, the court decision 
appointing a guardian or curator, the deed of acceptance of office, the certificate from the civil 
registry where the incapacity is registered and the court order authorising the specific transfer 
or charge of the vulnerable person's property. All these documents are necessary to register 
with guarantees and security. 

The application of these control measures generally does not present any difficulty. 

It is possible to determine the number of judicial capacity supplementation acts, as the property 
registrars keep a capacity alteration book where they register all holders of real estate in their 
jurisdiction who require capacity supplementation measures. This information is sent to the 
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association of registrars, which in turn controls it by computer, so that when a registrar, 
anywhere in Spain, has to register a property belonging to a person in this situation, the 
computer programme generates an alert indicating that this person needs measures to 
supplement their capacity, which allows the registrar to require such measures for any act of 
transfer and encumbrance affecting the property of vulnerable persons. 

With regard to powers of attorney, the clerk determines whether a power of attorney has 
become ineffective due to an incapacity occurring on the part of the person who granted it or, 
on the contrary, if it remains as a precautionary power of attorney, but they do not intervene in 
the granting or the revocation of powers of attorney, as this falls within the competence of the 
notary. 

They have not had any cross-border business in this area. 

4. The types of difficulties and good practices encountered in tracking these measures 

Many different proposals have been made to improve the protection of adults in an international 
situation within the EU, including: uniform European legislation – due to the lack of uniformity 
between different legal systems, which are easily accessible and a single European register of 
persons subject to protection measures, easily searchable electronically. 

4.1 Points identified by the Judges 

1-With regard to the recognition and enforcement of foreign decisions, the need has already 
been identified to consider the adoption of a simpler national mechanism for recognition and 
enforcement. 

2- Include the law and international case law applicable to this matter in the list of training 
needs for judges, by proposing making continuing education a priority, and submitting this 
proposal to the Judicial Training Centre. 

3- The existence of an interconnected register for EU countries would be an added value and 
would provide greater legal certainty in monitoring the situation of vulnerable adults in transit 
when they have to go to another country, by ensuring better control and better traceability of 
the movements of these people in the European area. 

4- The implementation of periodically updated databases 

5- European register of forms of protection for people with disabilities (to be consulted 

6- Single European register of guardianships and exclusive competence of notaries for voluntary 

measures; 

7- Strengthening communication and coordination between Member States at the European 

level 

8- The need for more precise practitioner training in all areas concerned 

9- Better knowledge of the legislation of the Member States and coordination between 

transnational institutions. 
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10- With regard to the statistical aspects, given that only the judicial authority has the 

possibility of electronically registering the procedures initiated for the protection of vulnerable 

adults, without any distinction between those that concern Spanish citizens and those that have 

foreign elements. The same is true for the registers of guardianships of people who are totally 

incapacitated, curatorships of partially incapacitated people and other protection mechanisms for 

vulnerable adults. 

4.1 Points identified by the Public Prosecutor's Office 

The Public Prosecutor's Office has acknowledged that they have very basic knowledge on the 
subject. They would like to have links so that they can easily find the information they need. 
Also, the information should be updated periodically. 

4.3 Points identified by the National Bar Council 

No statistical statement has been communicated to us apart from that kept by the CGPJ 

4.4 Points identified by Notaries and Land Registrars 

The existence at the European level of a register of people in vulnerable situations, indicating 
who their legal representatives are and the measures to support their capacity, as well as the 
foreign legislation applicable to them, and that this register be accessible to civil servants who 
ensure that the transfer or allocation of immovable property affecting vulnerable persons is 
carried out with all the control and safeguarding measures provided for by law. 

5. Conclusions: identification of good practices - identification of critical issues 
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5.1. Evaluation of the survey carried out. Problems 

5.1.1 Survey evaluation 

For the preparation of this study, the Permanent Commission of the General Council of the 
Judiciary, during its meeting of 4 November 2021, appointed a group of experts (two inspectors 
and two members of the REJUE (Spanish Judicial Network) to carry out the mission entrusted by 
the European Commission to the European Network of Judicial Inspection Services (RESIJ) in the 
field of cross-border protection of vulnerable adults. This group of experts was tasked with 
collecting statistical data on cross-border cases involving vulnerable adults by sending 
questionnaires to legal stakeholders involved in this area, including judicial authorities, central 
authorities and notaries. 

The collaboration of the Inspection Services of the General Council of the Judiciary (CGPJ), 
which provided us with the list of courts, consisting of both individual judges and panels of 
judges, which exclusively or jointly take on issues related to the cross-border protection of 
vulnerable adults, has been essential for information gathering. Once the list of these bodies 
was obtained, the survey participants divided the bodies into territorial zones and sent each of 
them an email containing the questionnaire that we had prepared in advance and a letter from 
Mr Juan Martínez Moya, a member of the General Council of the Judiciary and representative of 
the Judicial CGPJ within the European Network of Justice Inspection Services. This letter 
explained the purpose of the study we are conducting and invited colleagues to collaborate by 
completing the questionnaire sent. 

Identical emails were also sent to the various bars, Notaries, Registrars of the Land Registry and 
the Public Prosecutor, as all these groups are involved in actions related to the cross-border 
protection of vulnerable adults. 

The questionnaire was not sent to the Central Authority because Spain has not ratified the 
Hague Convention of 2000. 

The participants in the survey completed the questionnaire and emailed it back to us. 

Due to the huge workload of the Spanish first instance courts, the number of responses received 
was not as high as we would have liked. It should be borne in mind that members of the 
judiciary are often reluctant to respond to questionnaires, as they involve an extra time 
commitment for a very overburdened group. In addition, our questionnaire was very long, 
requiring written responses and some time to complete. 

Notwithstanding the above, the answers are very significant. Responses were received from 
organisations with exclusive jurisdiction over vulnerable persons (specifically, the courts of 
Madrid and Barcelona, which specialise in this area), as well as from certain courts with mixed 
jurisdiction. As far as collegiate bodies are concerned, the president of the Section Specialised in 
Vulnerable Adults was normally responsible for answering the questionnaire, which means that 
their answer represents the rest of the members of the section. 

The Public Prosecutor's Office sent only one questionnaire, but specified that the answer covers 
all the professionals of the section, in accordance with the principles of hierarchical dependence 
and unity of action which inspire the actions of this professional group. We also received 
questionnaires from members of the rest of the professional groups requested, so the responses 
assessed reflect a wide range of professionals specialising in the subject matter. 
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5.1.2. Problems 

Once the questionnaires were obtained, the responses were analysed by the group of experts 
participating in the survey. The analysis of the questionnaires shows that the participants did 
not receive any specific training in the field of cross-border protection of vulnerable adults. 
Although survey participants state that the number of resolved cases in relation to the subject of 
the survey is not very significant, it is considered necessary to have access to specialised 
training on the subject given that globalisation and spatial mobility of vulnerable adults in 
Europe may lead to a significant increase in cases involving the subject of the survey. 

Apart from this, uniform European rules on the cross-border protection of vulnerable adults are 
considered essential to ensure that vulnerable adults are treated similarly in all EU countries and 
that the New York Convention of 2006 is implemented in all Member States. 

5.2. Identification of best practices and critical issues 

The national legislation, which is applicable in the case of Spanish citizens, in particular if they 
reside in the national territory, is generally considered sufficient and appropriate to protect 
adults with physical or mental difficulties. 

The situation in cross-border cases is much more complex. First of all, there is a lack of 
knowledge, information and, above all, training on the specific subject of the measures provided 
for their protection. All practitioners therefore felt that it was absolutely necessary to provide 
specific training in a timely manner. 

The difficulties are compounded by the fact that Spain, like many other EU Member States, has 
not ratified the Hague Convention of 2000. 

In the light of the remarks of the responding practitioners, the following steps are considered 
essential, in order to improve the protection of adults in an international situation within the EU: 

-Timely training of practitioners, in all relevant areas, to ensure subject knowledge and 
increased professionalism 

-Uniform European legislation (given the lack of uniformity among the various legal systems), 
that is easily accessible to practitioners electronically 

-The creation of a single European register of persons subject to protection measures, easily 
accessible online 



96  
 

	

-Coordination among transnational institutions and the dissemination of best applied practices. 

THANK YOU. 
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Annex	4.3.	 Country	Report:	France	(FR)	
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AVE	

Introduction 

In the context of1 

1. PRESENTATION OF THE FRENCH PROTECTION ORGANISATION	

1.1 General presentation 

1.1.1 Applicable internal system 
The applicable legal system is that introduced by Law No 2007-308 of 5 March 20072 and 

several subsequent amendments. The main idea is to resort to legal protection when it is strictly 
necessary, in the event of medically proven impairment of faculties (principle of necessity) and in the 
sole interest of the person concerned by recourse to a contractual arrangement if it makes it possible 
to provide sufficiently for the interests of the person (principle of subsidiarity) and favours 
modulation of the measure (principle of proportionality) in order to reduce the level of protection to 
that which is strictly necessary, taking into account prospects for change (principle of periodic 
review of judicial protection measures). 

                                              
1 Part 9 
2 Applicable since 1 January 2009. 
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The need for protection is understood as ‘the impossibility of being able to look after one's own 
interests because of a medically certified impairment of one's mental or physical faculties such as to 
prevent the expression of one's wishes’3. 

1.1.2 Applicable system in the case of foreign residence 
When a case has cross-border implications, the Hague Convention of 13 January 2000 on the 

International Protection of Adults4 or rules of private international law may apply. 

1.1.2.1 Ordinary law 
According to Article 3(3) of the Civil Code, questions of capacity are governed by the personal 

law of the incapable person, that is to say by their national law, even if the incapable person and the 
person responsible for his or her protection are of different nationalities. 

The rules of ordinary law continue to apply to vulnerable French adults residing abroad or to 
foreigners abroad when the Hague Convention of 2000 does not apply to them. In these cases, the 
national law of the protected adult applies to their protection arrangements and their methods of 
application.5 

However, case law admits jurisdiction of the French courts to provide for the protection of an 
incapable person according to French law if there is urgency or an absence of legal protection in 
accordance with personal law6. 

According to the rules of ordinary law of territorial jurisdiction, the competent jurisdiction is 
that of the person to be protected: 

Adults with their habitual residence in France, whatever their nationality, fall under the Hague 
Convention of 2000; 

For French nationals domiciled abroad (in a State that is not a contracting party to the Hague 
Convention of 2000), the courts of the habitual residence of the protected adult have jurisdiction to 
decide on the institution of protection measures, but must apply the substantive rules of French law, 
jurisdiction as to procedure remaining with the courts of habitual residence of the protected adult. 
Moreover, the matter can always be brought before a French judge under Articles 14 and 15 of the 
Civil Code when the protected adult is of French nationality, and the judge will apply French law to 
the protection arrangements, both in terms of substance and procedure. Recourse to the French judge 
can simplify the management in France of the assets of the French protected adult domiciled abroad. 
In this case, the matter may be brought before the court at the place where the property of the adult to 
be protected is located, that of the members of their family, that of their former domicile or any court 
meeting the requirements for the proper administration of justice. It is certain that, for French 
protected adults or dual nationals residing abroad, the possible recourse to the French judge 
simplifies the administration of their property located in France.7 

1.1.2.2 Hague Convention of 13 January 2000 on the International Protection of 
Adults 

The Hague Convention of 2000 applies in situations of an international nature, in particular to 
all adults with their habitual residence in France or in a Contracting State, whatever their nationality. 
	  

                                              
3 Article 425 of the Civil Code. 
4 France ratified the Hague Convention of 2000 on 18 September 2008, and it entered into force on 1 January 2009. 

The other countries that have ratified the Hague Convention of 2000 are: Germany; Austria; Belgium; Cyprus; Estonia 
(Accession); Finland; Latvia; Monaco; Portugal; Czech Republic; United Kingdom of Great Britain and Northern Ireland; 
and Switzerland. 

5 M. Revillard, Droit international privé et européen : pratique notariale, Lextenso, May 2018, § 839. 
6 M. Revillard, op. cit., § 843. 

7 M. Revillard, op. cit., § 846. 
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The purpose of the convention is to determine the authorities that have the jurisdiction to take 
measures to protect adults and their property, the law applicable by these authorities in the exercise 
of their jurisdiction, the law applicable to the representation of the adult; to ensure the recognition 
and enforcement of judgements in the Contracting States; and finally to establish the cooperation 
necessary among the authorities of the Contracting States for the achievement of the objectives of the 
Convention8. 

The Convention is applicable to all adults that have their habitual residence in France or in a 
Contracting State, whatever their nationality, or possess property located in a Contracting State. 

The principle is the jurisdiction of the authorities of the habitual residence of the adult9. In the 
event of a change of residence to another Contracting State, the authorities of the State of the new 
habitual residence have jurisdiction. However, the Convention states that responsibility for taking 
protective measures in the interests of the adult may be entrusted by the authorities of the habitual 
residence to the authorities of another Contracting State.10 

Under the applicable law, the authority before which the matter is brought applies its own law: 
‘the authorities of the Contracting States shall apply their own law'. ‘However, in so far as the 
protection of the person or the property of the adult requires, they may exceptionally apply or take 
into consideration the law of another State with which the situation has a substantial connection’11. 

‘Where a measure taken in one Contracting State is implemented in another Contracting State, 
the conditions of its implementation are governed by the law of that other State’. This provision 
regulates the conflict resulting from a change of habitual residence of the adult. 

The protection regime for vulnerable adults of foreign nationality with their habitual residence 
in France will be governed by French law, the law of the authority before which the matter is 
brought, which will thus apply the law it knows best. Research on the content of a foreign law 
applied in the ordinary law system with reference to the national law of the vulnerable adult will be 
avoided.12 

A not insignificant aspect identified in practice is that of the publication of the measures taken 
for the benefit of protected adults in the various countries. The rules relating to the publication of 
protection arrangements come under the territorially applicable police and security laws. The 
publication provided for by local law must be made in each of the countries where it is desired that 
the protection arrangement be enforceable vis-à-vis third parties13. 

1.2 The triggering of the protective measure 
The application for the initiation of the measure may be presented to the judge by the person 

who needs to be protected or, as the case may be, by that person's spouse or civil or common-law 
partner unless they no longer live together, or by a relative or friend, a person who has close and 
stable ties with the adult, or a person exercising a legal protection for that person's benefit14. 

It may also be presented by the public prosecutor either ex officio or at the request of a third 
party.  

                                              
8 M. Revillard, op. cit. 
9 Article 5 of the Convention. 
10 Article 8 of the Convention. 
11 Article 13 of the Convention. 
12 Thus the protection regime for a Swiss adult domiciled in Annecy will be governed by French law whereas, in 

the ordinary law system, Swiss national law applied. 
13 M. Revillard, op. cit., § 850. 
14 Article 430 of the Civil Code. 
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Apart from persons with the standing to directly bring the matter before the guardianship judge, other 
requests for the initiation of a protective measure (in particular from social services, hospitals, retirement 
homes and other institutional support, etc.) must be addressed directly to the public prosecutor who 
examines the request in order to submit a complete and admissible request to the guardianship judge, 
including the detailed medical certificate or by requesting the registered doctor, if this certificate is not 
already attached to the initial request. The prosecutor must also, in application of the principle of 
subsidiarity, ensure that referral is appropriate and that protection is necessary. 

No particular form is prescribed for the application. However, on pain of inadmissibility, the request 
must contain the detailed medical certificate15 written by a doctor chosen from a list drawn up annually by 
the public prosecutor, the identity of the person to be protected and a statement of the facts that form the 
basis for this protection. 

Requests submitted to the public prosecutor for referral to the guardianship judge must also contain, 
if this is known and useful, information on the family composition of the person to be protected, his or her 
living conditions, place of residence and social environment, as well as information on that person's assets, 
resources, expenses and debts. 

The request for the protection of an adult is null and void if the decision is not made within one year 
of the request 

1.3 The procedure before the guardianship judge 

1.3.1 Mandatory investigative measures 
The judge must hear the person concerned16, and the latter can be accompanied by his or her lawyer 

or, subject to the agreement of the judge, by the person of his or her choice. If the judge deems it 
appropriate, this hearing may be conducted in the presence of the attending physician or any other person. 

This hearing, which is not public, may take place either in the courthouse, or at the place of residence 
of the adult, or in the treatment or accommodation establishment where the person is staying, or in any 
other place that the judge considers appropriate. Guardianship judges can travel throughout the area of the 
jurisdiction of the Court of Appeal as well as in the departments bordering on that in which they exercise 
their functions.17 A judge may also issue a request for judicial assistance to another judge to conduct 
hearings outside his or her jurisdiction. 

As an exception, the judge may dispense with hearing the person to be protected if this hearing is 
likely to harm that person's health or if that person is unable to express his or her wishes18. In this case, the 
judge renders a specially reasoned decision, which is served to the applicant and the applicant's lawyer. 

In practice, the judge generally hears the applicant, in addition to the adult to be protected, whether 
or not this applicant is applying to exercise the measure and whether or not he or she requests this hearing. 
In the case of family delegation, this obligation also corresponds to the obligation for the guardianship 
judge to check, during the examination of the application, whether the family agrees or does not 
legitimately oppose the principle of this legal protection measure and the choice of the person to be 
appointed to exercise it19. 

Minutes of the hearing are drawn up by the clerk. 

1.3.2 Optional investigative measures 
The judge may, either ex officio or at the request of the parties or the public prosecutor: 

	  

                                              
15 The cost of this certificate is €160, payable by the applicant. 
16 Article 432 and 494-4 of the Civil Code. 
17 Article 1220 Code of Civil Procedure. 
18 Article 432 and 494-4 of the Civil Code. 
19 Article 1220-4(2) of the Code of Civil Procedure. 
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- order any investigative measure20 (e.g. social investigation, findings by any person of his/her 
choice, police or gendarmerie investigation, request for information to a financial institution, a 
notary, the city hall, hospital or district social services); 

- conduct interviews with persons21 if the judge deems it appropriate, such interviews being ipso 
jure if the request is made by a person asking to exercise the measure; 

- decide on placement under judicial safeguard of the person concerned for the duration of the 
instance22 with possible appointment of an agent; 

1.4 Procedural safeguards for vulnerable adults 

1.4.1 Consultation of the file 
Until the pronouncement of the decision, the file may be consulted at the registry by: 
- the adult to be protected or his or her lawyer, upon written request without any other restriction 

than the needs of the department. When the request comes from the adult, the judge may exclude all or part 
of the documents if they are likely to cause the person concerned severe psychological harm23; 

- the applicant or the applicant's lawyer; 

- the persons referred to in Article 430 and Article 494-1 of the Civil Code or their lawyer, if they 
justify a legitimate interest, with the authorisation of the judge. Refusals or authorisations of the judge 
constitute measures of judicial administration that are not subject to appeal; 

After the pronouncement of the judgement, the file can be consulted by the protected adult or his or 
her lawyer, and the person(s) in charge of protection. 

1.4.2 Issue of copies 

At any time during the proceedings, the lawyer of the adult who is protected or is to be protected may 
obtain a copy of any or all of the documents in the file, but is prohibited from reproducing these copies or 
communicating said copies to his or her client or a third party. 

After the judgement has been handed down, the protected adult and the person responsible for his or 
her protection may obtain a copy of one or more documents in the file if they can prove a legitimate interest 
and if the judge authorises it. The judge's decision is also classified as a judicial administration measure in 
this case. 

The copies of the deliberations of the family council and of the decisions relating to the protection 
measure are given without restriction to the parties and to the persons invested with guardianship 
responsibilities concerned. Other persons may obtain extracts from them upon proof of a legitimate interest 
and authorisation from the guardianship judge24: this is another measure that cannot be appealed. 

1.4.3 Summons to the hearing 
Except in the cases where the judge has decided not to hold a hearing, the adult who is protected or 

to be protected is summoned to the hearing. This summons may served directly on the person. If the 
summons is not delivered, it must be sent by registered mail with acknowledgement of receipt or served by 
the applicant if the application shows that only the last address is known. The person responsible for the 
protection and, if the judge deems it useful, some of the relatives are also summoned to the hearing25. 

                                              
20 Article 1221 of the Code of Civil Procedure. 
21 Listed in Articles 430, 494-1 and 494-10 of the Civil Code. 
22 Article 433 (2)  
23 Article 1222-1 of the Code of Civil Procedure. 
24 Article 1223-2 of the Code of Civil Procedure. 
25 Referred to in Articles 430 and 494-1 of the Civil Code. 
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The applicant and the public prosecutor are advised by any means of the place, day and time of the 
hearing. The public prosecutor will thus be able to send, ex officio or at the request of the guardianship 
judge, his or her opinion or arguments on the advisability and the methods of the protection26. 

1.4.4 Hearing and decision 
As the persons concerned will have been heard during the investigation phase, they rarely go to the 

actual hearing. 

The case is heard and judged in chambers27. The judgement may be made there and then or reserved, 
except in cases of conflict. When the applicant or the adult to be protected is assisted by lawyers, the 
observations of the latter are heard. The public prosecutor is also heard if necessary. 

The judge's decision includes several essential elements: 
o the implementation (or non-implementation) of a protection measure; 
o its nature: safeguarding of justice, curatorship (simple or enhanced), guardianship, authorisation; 

o its duration; 

o the degree of support and/or protection for personal acts; 

o the person appointed to exercise the protection; 
A decree adopted on 22 February 2011 regulates electronic communication between the person 

designated to exercise the protection and the registry of the judicial court (for example for entry online of 
the inventory at the start of management, or an annual account, or even a request addressed to the judge). 

The judgement is served on the person making the application, the person in charge of protection and 
the protected person, unless the latter's condition does not allow this, in which case the judge, in a specially 
reasoned decision, may decide that the judgement will be served on that person's lawyer, if one has been 
appointed, as well as on the person whom the judge considers most qualified to receive it if ‘this 
information is likely to be harmful to his or her health’28. 

In addition, any decision by the judge is served to those whose rights or obligations resulting from 
the protective measure it modifies (in this sense a judgement granting guardianship over someone's spouse 
and appointing a third party as guardian must be served to the spouse of the adult and the decision to lift a 
protective measure, a measure initially ordered at the request of the daughter of the protected adult, must be 
served to the latter insofar as they are ‘manifestly and directly impacted by this decision’). 

A notification of the judgement rendered is given to the public prosecutor29. 
Optional service is possible to the persons designated by the judge, if the latter deems it useful, 

among those that the law empowers to exercise an appeal, i.e. those with applicant status within the 
meaning of Articles 430 and 494-1 of the Civil Code. 

They are served by the registry by registered letter with acknowledgement of receipt, which is 
equivalent to hand delivery against a dated and signed receipt, unless the judge orders service by a bailiff30. 

1.4.5 Remedies 
Apart from the exceptions provided by law, all decisions of the guardianship judge (and the 

deliberations of the family council) are subject to appeal31, by any person referred to in Articles 430 and 
494-1 of the Civil Code (the adult concerned, the applicant, the person exercising the protective measure, 
the public prosecutor and relatives, even if they did not intervene in the proceedings). 

                                              
26 Article 1225 of the Code of Civil Procedure. 
27 Article 1226 of the Code of Civil Procedure. 
28 Article 1230-1 of the Code of Civil Procedure. 
29 Article 1230-1 of the Code of Civil Procedure. 
30 Article 1231 of the Code of Civil Procedure. 
31 Article 1239 of the Code of Civil Procedure. 
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Appeal against a judgement refusing to initiate a protection measure with regard to an adult is open 
only to the applicant, as is appeal against a judgement lifting such measure. 

The protected adult has the right to challenge all the decisions of the guardianship judge relating to 
the establishment, organisation and renewal of the measure, without being required to be assisted or 
represented in the context of this appeal by the person in charge of exercising the measure32. 

The appeal is lodged in the form of a declaration made directly to the court registry or sent to this 
registry by registered letter with acknowledgement of receipt (registered on the date of receipt). The court 
registry issues or sends by simple letter, a receipt of this statement of appeal and forwards a copy of the file 
to the court ‘without delay’33. 

When the appeal is lodged by the guardianship judge, the latter attaches a note setting out the 
grounds for the appeal to the file.34 

The appeal period is 15 days from service of the judgement. 
The parties are not required to be represented by a lawyer before the Court of Appeal. 
1.4.6 Publication of the decision 
Judgements establishing, modifying or lifting curatorship or guardianship are not enforceable against 

third parties until two months after the mention thereof has been made in the margin of the birth certificate 
of the protected person35. 

However, in the absence of this mention, they are enforceable against third parties who have personal 
knowledge of them. 

These provisions are applicable to judgements granting, modifying, renewing or lifting a general 
family guardianship36. On the other hand, decisions relating to a special family guardianship are not 
publicised in this way. 

To ensure disclosure, the guardianship registry sends (by any means) an extract of the decision 
establishing, modifying or lifting a curatorship, guardianship or general family guardianship to the registry 
of the judicial court in the jurisdiction which the protected person was born (or at the central registry office 
for persons born abroad)37. 

The registry of the judicial court classifies and keeps this extract and mentions it in the civil register 
that it keeps38 according to a double-entry classification: chronological and in numerical order. The registry 
of the judicial court (or the central civil registry) will affix a mention indicating ‘RC’ (civil register) and the 
reference under which the decision has been kept to the birth certificate of the person concerned. 

Any interested party may obtain a copy of the extracts kept in the civil registry39. 
1.5 The different protective measures 
1.5.1 The future protection mandate 

Any adult or emancipated minor who is not subject to a guardianship or general family guardianship 
measure, may, while in full possession of his or her faculties, designate, in a single mandate, one or more 
persons responsible for representing him or her in the event that at some time in the future he or she is no 
longer able to protect his or her interests alone due to a medically certified alteration of his or her mental or 
physical faculties such as to prevent the expression of his or her wishes40. 
                                              

32 Combined reading of Article 1239 of the Code of Civil Procedure and Article 430 of the Civil Code. 
33 Article 1242 of the Code of Civil Procedure. 
34 Article 1242-1 of the Code of Civil Procedure. 
35 Article 444 of the Civil Code and 1233 of the Code of Civil Procedure. 
36 Article 494-6 of the Civil Code. 
37 Article 1233 of the Code of Civil Procedure. 
38 Article 1057 of the Code of Civil Procedure. 
39 Article 1061 of the Code of Civil Procedure. 

40 Article 477 and 425 of the Civil Code. 
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This mandate drawn up under private signature or by notarial deed is established without any judicial 
involvement. The individual appoints a natural person or legal person41. 

The mandate takes effect when the principal is no longer able to protect his or her interests and the 
appointed agent must have the effectiveness of the mandate certified by the clerk of the court of law of the 
principal's place of residence. 

The management of assets follows the contractual provisions of the mandate according to the rules of 
ordinary law applying to the mandate. With regard to personal protection, the arrangement is modelled on 
guardianship or curatorship. 

1.5.2  Family guardianship 
When a person is unable to protect his or her interests alone due to a medically certified alteration of 

his or her mental or physical faculties that prevents the expression of his or her wishes, the guardianship 
judge may authorise one or more persons chosen from among the person's ascendants or descendants, 
brothers and sisters or, unless they no longer live together, spouse, civil or common-law partner, to 
represent and support such person or to carry out one or more acts in such person's name, in order to ensure 
that his or her interests are safeguarded42. The application comes from these people listed. 

It is therefore a judicial order for of representation or support, which may be general or specific, and 
relate to property but also to the person. In tailoring the measure to the individual, the judge determines the 
scope of the measure in the light of the principles of necessity, subsidiarity and proportionality. 

1.5.3 Judicial protection measures 
1.5.3.1 Judicial protection of incapable adults 

The judge may place under court protection any person who is unable to protect his or her own 
interests because of a medically established impairment of his or her mental or physical faculties that 
prevents the expression of his or her wishes. The person can benefit from this when needing temporary 
legal protection or to be represented for the accomplishment of certain specific acts. This measure may also 
be pronounced by the judge who deals with the curatorship or guardianship proceedings, for the duration of 
the proceedings. 

The person under legal protection retains the exercise of his or her essential civil (personal and 
property), civic and political rights. 

However, if an adult under legal protection needs to be represented, the guardianship judge may 
decide to appoint a special representative to accompany the protection measure, choosing this person as a 
priority from among the person's close family and friends, taking into account the opinion of the person 
concerned. 

The effect of the protection is reflected ex post facto by the possibility, in addition to the action for 
nullity on grounds of insanity, of having the acts and commitments that the person may have made while 
under court protection rescinded on the grounds of excessive loss or inadequate consideration (lésion) or 
reduced on the grounds of excess before the courts. 

The duration of the judicial protection of incapable adults is one year, unless renewed by a judgement 
issued by the guardianship judge. 

1.5.3.2 Curatorship and guardianship 
Any person who is unable to protect his or her own interests because of a medically certified 

impairment of his or her mental or physical faculties that prevents the expression of his or her their wishes 
may be placed under curatorship or guardianship. 

Curatorship is ordered if the person concerned needs assistance and/or supervision only in important 
acts of civil life but remains otherwise able to act for himself or herself. 
                                              

41 Who in this case must evidence status of professional protector of vulnerable adults. 
42 Article 494-1 of the Civil Code. 
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Guardianship is ordered if the person to be protected is unable to act himself or herself and needs to 
be represented on a continuous basis in acts of civil life43. The person under guardianship is represented by 
his or her guardian in all acts of civil life. There is an exception for acts of daily life that may be considered 
permitted by custom44 or law. 

Unless the adult concerned has already designated a person to manage the protection measure45, the 
guardianship judge must as a priority appoint the adult's spouse, common-law partner or civil partner, 
unless they no longer live together; failing that, the members of the adult's family or close circle. Failing 
this, and as a last resort, the judge can appoint a professional protector46 and must take into account the 
wish expressed by the person to be protected. 

Curatorship and guardianship are personal responsibilities. No one is required to maintain 
curatorship or guardianship of a person beyond five years, with the exception of that person's spouse, civil 
partner and children, as well as legal officers for the protection of adults47. 

The control of the management accounts – drawn up annually in matters of guardianship and 
enhanced curatorship – has been removed from the purview of the courts and replaced by control by the 
subrogated guardian, the subrogated curator, or the co-guardian or the co-curator. 

The protection measure covers both the property and the actual person of the vulnerable adult. 
Under a simple curatorship, the person can carry out alone such conservatory and administrative acts 

as are necessary for the management of his or her assets. For acts of disposal, the person must be assisted 
by the curator. The guardianship judge intervenes in the event of a conflict between the protected person 
and the curator. 

Under enhanced curatorship, curators can perform a whole series of acts on their own, such as 
collecting the adult's income in the account opened in the adult's name or paying expenses to third parties. 

In the case of guardianship, in principle the guardian represents the protected person in all acts of 
civil life.48. The guardian carries out alone the conservatory acts and the acts of administration necessary for 
the management of the property of the protected person but cannot perform acts of disposal in the name of 
the protected person without being authorised to do so by the family council or the judge. There are certain 
acts, such as the disposal of property or rights of the protected person without valuable consideration, that 
the guardian cannot perform even with authorisation.49. 

With regard to the duration, simple or enhanced curatorship has an initial duration of five years 
maximum while this duration is ten years maximum for guardianship. Before the end of the period initially 
set, five years at most in curatorship, ten years at most in guardianship, the protection measure must be 
revised. Failing this, it ends automatically on the expiry of the period initially set. Therefore, before the 
expiry of the initial term, the judge must initiate a renewal procedure and, if necessary, renew the measure. 

The measure of tutorship or curatorship ends50: if there is no renewal; at the end of the period set by 
the judge; by the effect of a judgement lifting the measure that has become res judicata; in the event of the 
death of the protected person; by decision of the judge when the protected person resides outside the 
national territory and his or her location prevents the monitoring and control of the measure51. 

                                              
43 Article 440 of the Civil Code. 
44 Minor everyday expenses. 
45 Article 448 of the Civil Code. 
46 Article 449 and 450 of the Civil Code. 
47 Article 452 and 453 of the Civil Code. 
48 Article 473 of the Civil Code. 
49 Article 509 of the Civil Code. 
50 Article 443 of the Civil Code. 

51 Article 443 of the Civil Code expressly restricts this possibility of terminating the measure when the protected 
person residing abroad is of French nationality, pursuant to Articles 3 and 15 of the Civil Code. 
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In this case, the mention of the protection measure is not automatically removed from the birth 
certificate and the civil register. The clerk of the judicial court in charge of the measure that has thus 
expired notifies the clerk of the judicial court in whose jurisdiction the protected person was born for the 
purpose of deleting these entries52. 

1.6 Participants in the matter of protection 

1.6.1 Judicial participants 

1.6.1.1 The public prosecutor 

The public prosecutor's office receives and monitors ‘medical’ judicial safeguard measures, which 
are entered in a register kept at the public prosecutor’s office. It draws up the annual list of doctors 
authorised to draw up ‘detailed’ medical certificates. 

It has the ability of refer the matter to the guardianship judge for the establishment of a civil 
protection regime or a judicial support measure, and is the only party that can refer the latter type of 
measure. 

Furthermore, the public prosecutor's office does not systematically involve itself in proceedings 
relating to the legal protection of adults, but will do so if it so decides and/or if the guardianship judge 
invites it to do so. The public prosecutor is notified by the clerk's office of the hearing ‘and may submit, ex 
officio or at the request of the guardianship judge, an opinion or conclusions on the appropriateness and 
modalities of the protection’. The public prosecutor is no longer informed of the hearing of the adult to be 
protected. 

1.6.1.2 The guardianship judge 
The guardianship judge for adults, (protection litigation judge since 1 January 2020), is competent to 

know the situation of adults in a situation of vulnerability. The judge exercises an ex gratia protection 
activity, using a judicial mandate for its execution. The judge will therefore appoint an agent, specify that 
agent's mission, and monitor him or her, while at the same time having responsibility as a principal, as do 
all those involved. 

The judge ensures compliance with the principle of an adversarial process in the conduct of the 
proceedings. The judge is informed of the budget set by the guardian according to the size of the property 
of the protected person and the operations involved in their management, the sums required annually for the 
maintenance of the latter and the reimbursement of costs of administering the property. 

The judge guarantees the fundamental rights of the adult, in particular with regard to the housing of 
the protected person and the maintenance of existing accounts in the name of the adult. 

The judge is the arbiter between the protected adult and their protector if there are any difficulties. 
1.6.2 Appointed protection officers 

1.6.2.1 Family representatives 

Priority is given to the family, with the public authority intervening only on a subsidiary basis or if 
the person's family is not available. 

The person chooses his or her protector, failing which, the judge has freedom of choice according to 
the following priorities: 

- priority is given to the person's spouse, or civil or common-law partner, unless they no longer 
live together or there is another reason not to entrust that person with this role; 

	  

                                              
52 Article 1233 of the Code of Civil Procedure. 
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- appointment of a relative, friend or person who resides with the protected adult or 
maintains close and stable ties with him; 

- in the absence of one of the preceding possibilities, the judge appoints (a professional legal 
officer for the protection of adults or an employee of the social or medico-social 
establishment in which the protected person is accommodated or cared for; 

Apart from the spouse, the civil partner and the children of the adult, no one is required to 
maintain guardianship or curatorship beyond 5 years. 

1.6.2.2 Legal officers for the protection of adults (MJPM) 
The law of 5 March 2007 establishes the subsidiary nature of recourse to a professional 

protection officer. This law gives these professionals a unique status53. This group includes self-
employed individuals; employees of a medical, medico-social or social establishment or group of 
establishments and services which have legal personality (guardianship associations). 

A legal officer for the protection of adults must meet conditions relating to morality, age, 
training certified by the State54 and professional experience55. 

Legal officers for the protection of adults are registered on a list that is drawn up and kept up to 
date by the representative of the State in the department, on the basis of a proposal of the public 
prosecutor. The persons registered on this list, which includes the different categories of officers, 
must take an oath before the court of law or, where applicable, one of its local chambers, within one 
month of their registration. 

They have the obligation to inform protected adults about personal situation and the 
management of their property, and to seek their consent or their agreement. To this end, the legal 
officer for the protection of adults gives the protected adult an information notice (including the 
presentation of the legal protection system, the designated officer and the rights of the protected 
person, depending on the measure pronounced) along with a charter of rights and freedoms of the 
protected person. Information relating to the provisions concerning strictly personal acts is also 
attached. The rules applicable to employees of establishments are significantly different. 

If the judicial measure is exercised by a legal officer for the protection of adults, the protected 
person is responsible for all or part of the funding, depending on that person's resources and in 
accordance with the terms and conditions set out in the Social Action and Family Code56. When the 
protected person cannot fully bear the cost of the measure, it is borne by the public authority. 

In exceptional cases, after obtaining the opinion of the public prosecutor, the judge may grant 
an allowance to the officer responsible for carrying out an act or a series of acts required by the 
protection measure that involves particularly long or complex work, in addition to the sums received, 
when they are clearly insufficient. This compensation is the responsibility of the protected person. 

1.6.3 Liability of participants 

1.6.3.1 Any negligence 
All bodies involved in the judicial protection measure are liable for damage resulting from any 

negligence on their part in the exercise of their function57. 

This liability for simple negligence, which is of a tortious nature, applies to the guardianship 
judge, the director of the registry services, the clerk of the court, the public prosecutor, the legal 
representative, the guardian and the curator, as well as to all forms of protective measures (legal 
protection, guardianship, curatorship).  

                                              
53 Articles L. 471-1 et seq. of the Social Action and Family Code (CASF). 
54 This is the national certificate of competence 
55 Article L. 471-1 et seq. and D.471-3 CASF. 
56 Article 419 of the Civil Code. 
57 Article 421 of the Civil Code. 
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The limitation period for liability is five years, starting from the end of the protection 
measure58. 

1.6.3.2 Liability of the State 
A liability suit brought by the protected person or former protected person or his or her heirs59 

must be brought against: 

- the State when the negligence that caused the damage was committed in the organisation 
and operation of the protective measure by the guardianship judge, the director of the 
judicial registry services of the judicial court or the clerk; 

- the legal officer for the protection of adults or against the State when the negligence that 
caused the damage was committed by the legal representative for the protection of adults; 

The State against which the action is brought has the right of recourse against its agent or 
against the legal officer for the protection of adults 

1.6.3.3 Responsibilities of third parties 
Third parties60 can inform the judge of acts and omissions of the guardian which they regard as 

likely to harm the interests of the protected person61. This is merely a right, not a duty. 

If the third parties are not guarantors of the use of the capital, they have the obligation to notify 
the judge of the acts or omissions of the guardian in the management of the capital when these acts 
manifestly compromise the interest of the protected person. 

1.7 Conditions for recognition and enforcement of protective measures 
1.7.1 In matters of ordinary private international law 

The principle is that of recognition ipso jure of judgements rendered in matters of capacity and 
status of persons (de Wrède, Civ. 9 May 1900, GADIP, No 10), provided that they are internationally 
legitimate62. 

Where the protection measures require enforcement measures in a State other than that of 
origin, exequatur proceedings will then be necessary. 

The conditions of international legitimacy of a foreign judgement can now be summarised: 
verification of the jurisdiction of the foreign court, by virtue of the prescriptions of the Simitch 
judgement (Civ. 1st, 6 Feb. 1985, GADIP, No 70); the absence of fraud; compliance with 
international public order, substantively and procedurally, all under the control of the European 
Court of Human Rights63. 

1.7.1 Hague Convention of 13 January 2000 on the International Protection of Adults 
The convention ensures the recognition and enforcement of judgements rendered in matters of 

protection of adults in the contracting States. More specifically, the Convention is concerned with the 
recognition and enforcement of protective measures. 

The principle is that of recognition ipso jure of the measures taken, providing they emanate 
from an authority of a Contracting State in order to be recognised in another Contracting State 
(Article 22). It follows that protective measures within the meaning of Articles 1 and 3 will be 
recognised without any particular procedure64.  

                                              
58 Article 423 of the Civil Code. 
59 Article 422 of the Civil Code. 
60 In particular banks. 
61 Article 499 of the Civil Code. 
62 E Gallant, Majeur protégé, Rép. Dr. International, Dalloz, Jan. 2015, § 112. 
63 E. Gallant, op. cit., § 113. 
64 E. Gallant, op. cit., § 88. 
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Where the protective measure requires enforcement in another Contracting State, the 
Convention provides that any interested party must apply to the authorities of the requested State to 
have the measure declared enforceable or registered for enforcement. This exequatur procedure is 
governed by the enforcing State. However, the convention enjoins States to provide for a simple and 
rapid procedure. 

Once the foreign protection measure has been declared enforceable in the requested State, it is 
enforced there ‘as if it had been taken by the authorities of this [...] State’65. 

Since the Hague Convention of 2000 mainly applies the law of the adult's habitual residence as 
well as the law of the place of jurisdiction, it considerably simplifies the task of the court before 
which the case is brought, which does not have to look for the content of a foreign law, particularly 
when the interested party is not in a position to assist it in this search. The law of habitual residence 
is also the law that is the most respectful of adult ties. 

                                              
65 E. Gallant, op. cit., § 89. 


