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Introduction 

This work, carried out within the framework of the European inspection mission on the 
cross-border situation of vulnerable adults in the European Union, in which the national 
inspection services of France, Italy, Bulgaria, Portugal, Romania and Spain participated, aims to 
analyse the real situation in Italy with regard to the cross-border protection of vulnerable 
adults, in response to the request for assistance from the European Commission (Directorate-
General for Justice and Consumers - Directorate A: Civil and Commercial Justice) to obtain an 
accurate picture of judicial cooperation between the authorities of the Member States, both 
those which are parties to the Hague Convention of 2000 and those which have not yet ratified 
this tool, in cases of protection of vulnerable adults, to identify problems and needs in the field 
of judicial cooperation, as well as best practices. 

In particular, the European Commission indicated that the object of the investigation 
was the collection and analysis of statistical data on cross-border cases in order to establish (a) 
the percentage of protective measures taken containing a foreign element, in particular a 
European one, (b) the past and foreseeable development of these figures over time, (c) the 
recurring difficulties encountered by the various players in the protection of adults, (d) the 
needs and obstacles in terms of digitalisation, (e) the level of knowledge and mastery by the 
courts and the competent authorities of the applicable rules of private international law, (f) the 
good practices adopted by the Member States that could be promoted. 

In order to gather the elements necessary to provide adequate answers, to organise the 
survey the national inspection services drew up three questionnaires (to be sent respectively to 
the judicial authorities, notaries and central authorities) containing questions on 
training/information, statistical indicators, the procedure adopted and the practices used, any 
difficulties in application and, finally, the proposals for modification and/or integration. 

The Italian Inspectorate chose to send the questionnaires to the judicial authorities of a 
few particularly representative districts, namely those of the Courts of Appeal of Milan, Turin, 
Trieste, Rome, Bari, Lecce and Palermo. In turn, the presidents of the courts of appeal 
concerned sent the questionnaires to the presidents of the chambers of the same court of 
appeal and to the district courts, which have jurisdiction in the matter. 

The questionnaires were also sent to the National Council of Notaries and the National 
Council of Lawyers. 

The questionnaires were not sent to any Central Authority, as one does not exist due to 
the lack of ratification of the Hague Convention by Italy, which signed it on 31 October 2008. 
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The magistrates of the Courts of Appeal of Milan, Turin and Rome, about 300 notaries 
and a large number of lawyers from all over Italy (including the Bar Councils of Foggia, Lodi, 
Viterbo, Bari, Cuneo, Siracusa, Asti, Brescia, Florence, Agrigento, Brindisi, Campobasso, Forlï-
Cesena, Ivrea, Lagonegro, Patti and Rome) answered the questionnaires. 

This system allowed for extensive verification of the situation and was particularly 
appreciated by the notaries who were aware of the issue because of the possible presence of 
either Italian or foreign vulnerable adults in the documents to be drawn up, and described the 
difficulties they frequently have to solve, along with various proposals. 

The fact that Italy has not ratified the Hague Convention means that cross-border 
situations must be resolved on the basis of the provisions of Act 218 of 1995 reforming the 
system of private international law, which includes provisions on: the law applicable to the 
protection of incapable persons (Article 43), jurisdiction (Article 44), recognition of foreign 
measures on capacity (Article 65) and enforcement of foreign judgments and measures of 
voluntary competence (Article 67). 

However, these provisions are not necessarily aligned with those adopted by other 
Member States. 

The numerous responses received will be analysed in the following paragraphs, 
following the model of the individual questionnaires. 

However, first we would like to mention the protection measures provided by the 
national legislation and the Italian legal framework, briefly described in the tables below. 

TYPES OF PROTECTION PROVIDED BY NATIONAL LAW 

Degree of incapacity Incapacity 
determination 
procedure 

Protective measure Appointment of 

Article 404 of the Civil 
Code 
A person who, because of 
a physical or mental 
infirmity or deficiency, is 
unable, even partially or 
temporarily, to look after 
their own interests. 

Support administration Support administration Support 
administrator 

Article 414 of the Civil 
Code 
An adult or emancipated 
minor suffering from 
habitual and total 
incapacity and incapable 
of looking after their own 
interests, when this is 

Prohibition Guardianship (Article 424 
Civil Code) 

Guardian 
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necessary to ensure their 
adequate protection (total 
incapacity). 
Article 415 Civil Code 
An adult person suffering 
from a mental illness 
whose condition is not 
serious enough to give 
rise to a prohibition; 
A person who, because of 
their intemperance or 
habitual abuse of alcohol 
or drugs, exposes 
themselves or their family 
to serious financial loss; 
Persons who are deaf or 
blind from birth or early 
childhood and have not 
received sufficient 
education, without 
prejudice to the 
application of the 
prohibition measure when 
it appears that they are 
totally incapable of 
looking after their own 
interests. 

Incapacity Curatorship (Article 424 
Civil Code) 

Curator 

Articles 78 et seq. 
Code of Civil Procedure 
In civil cases, in cases 
where the person 
authorised to represent or 
assist someone is absent 
and there are urgent 
reasons, where there is a 
conflict of interest with 
the representative 

The Public Prosecutor, 
the person to be 
represented or assisted, 
although incapable, their 
relatives and, in the 
event of a conflict of 
interest, the 
representative and any 
other party with an 
interest in the case may 
request the appointment 
of a ‘special curator’. 

The justice of the peace 
or the president of the 
judicial office before 
which the case must be 
brought or, in the course 
of the case and ex 
officio, the judge before 
which the case is 
pending, appoints a 
‘special curator’ to 
represent or assist the 
person until the person 
who is to represent or 
assist them takes over. 

Special curator 

Act No. 219 of 22 
December 2017 relating 
to living wills, which are 
also referred to as 
advance directives for 
health care. An adult and 
capable person, in 
anticipation of a possible 
future inability to self-
determine. 

After having obtained 
adequate medical 
information on the 
consequences of their 
choices, the person can, 
by means of the DAT 
(Advance Treatment 
Instructions), express 
their wishes concerning 
health treatments, as 
well as their consent or 
refusal concerning 
diagnostic tests or 
therapeutic choices and 
the treatment of their 
individual health. 

The person also appoints 
a trusted person, the 
‘trustee’ (‘fiduciario’), to 
act on their behalf and 
represent them in their 
relations with the doctor 
and the health 
establishments. 

Trustee 
(‘fiduciario’) 
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Act No. 833 of 23 
December 1978, 
Article 34 - Compulsory 
health treatment (CHT) 
when a person is 
subjected to medical 
treatment against their 
will. 

The CHT can be 
implemented under the 
following conditions: 
- the person needs 
treatment (according to 
the medical professionals 
who examined them) 
- the person refuses 
treatment 
- Out-of-hospital 
measures cannot be 
taken. 

With very few 
exceptions, it only occurs 
in psychiatry, through 
(forced) admission to 
psychiatric wards in 
public hospitals, when 
the person is considered 
a danger to themselves 
or to others, with 
persons who show 
threats of suicide, threats 
of harm to property or 
people, a refusal to 
communicate leading to 
isolation, a refusal of 
therapy or a refusal of 
water and food. 
However, it can also be 
used with persons who 
simply disturb someone 
with their behaviour. 
Again, it can be used 
with a psychologically 
disturbed person, a drug 
addict experiencing 
withdrawal or an 
alcoholic... who adopts 
unpredictable or violent 
behaviour. 
Article 1 of Act No. 833 
of 23 December 1978 
stipulates 'that physical 
and psychological 
protection must be 
exercised with respect 
for the dignity and 
freedom of the person', 

The CHT is ordered by 
the mayor, in their 
capacity as health 
authority of the 
municipality of residence 
or of the municipality 
where the person is 
staying temporarily. 

The mayor only issues 
the CHT order if there 
are two medical 
certificates attesting 
that: 
1. the person is so 
impaired that urgent 
therapeutic interventions 
are required; 
2. the proposed 
interventions are 
refused; 
3. it is not possible to 
take timely and 
appropriate measures 
outside the hospital. 
The three conditions 
must be present at the 
same time and must be 
certified by a first doctor, 
who can be the family 
doctor, but also any 
other doctor, and 
validated by a second 
doctor who must belong 
to the public structure 
(generally a psychiatrist 
from ASL - AZIENDA 
SANITARIA LOCALE). 

Once the medical 
certificates are received, 
the mayor has 48 hours 
to issue a CHT order and 
have the person escorted 
by police and medical 
personnel to a 
psychiatric ward for 
diagnosis and treatment. 

The mayor is then 
obliged to send the CHT 
order to the guardianship 
judge (within 48 hours of 
admission) for validation, 
and the judge validates 
the measure within the 
following 48 hours (Act 
No. 180, Article 3, 
paragraph 2). 
If it is not validated, the 
CHT automatically 

When the person is 
placed in compulsory 
medical treatment in a 
psychiatric unit, their 
rights (in the first place, 
the right to freedom of 
movement and choice) 
are restricted and they 
are obliged to passively 
undergo the treatment 
which is administered to 
them. 
But they are neither 
incapacitated nor 
disqualified and retain all 
the same rights and 
duties as anyone else. In 
particular, they retain a 
series of inalienable 
rights: 
- The person can appeal 
to the mayor against the 
CHT, just as the 
members of their family 
or anyone who cares 
about the person have 
this option. 
The mayor is required to 
respond within 10 days 
(Article 33 Act No. 
833/78). 
If the answer is 
negative, the patient can 
submit the request for 
revocation directly to the 
court (Article 35 Act No. 
833/78), requesting both 
the immediate 
suspension of the CHT 
and delegating a trusted 
person to represent 
them before the court. 
- Although the person 
cannot refuse treatment, 
they have the right to be 
informed of the therapies 
they are undergoing and 
to choose between 
several alternative 
proposals. 
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lapses. However, the 
guardianship judge may 
also not validate the 
measure and may cancel 
it. 

According to the law, the 
CHT lasts 7 days, and is 
renewable by the same 
seven-day procedure in 
seven days if the three 
conditions persist. 

Act No. 112/2016 - 
known as ‘After Us’ 
[‘Dopo di Noi’] 
This law aims to ensure 
the social inclusion and 
autonomy of persons with 
severe disabilities and 
proposes a plan to help 
persons with severe 
disabilities after the loss 
of parental support. 

The law ‘Dopo di Noi’ is 
part of the legal 
framework begun in 
1992 with Act No. 104 
which, for the first time, 
introduced the concept 
of a severely disabled 
person, that is to say a 
person who, due to a 
single or multiple 
disabilities, has reduced 
personal autonomy, 
linked to age, which 
means that they require 
permanent, continuous 
and comprehensive 
assistance. 

Act No. 112/2016 
proposes: 
- the creation of a fund 
for the assistance and 
support of persons with 
disabilities who do not 
have the help of their 
families (Article 4), which 
can be used to 
implement programmes 
and interventions of a 
residential nature, with 
the aim of reducing 
dependency and 
encouraging the 
independence of persons 
with disabilities; 
- tax relief for persons 
with disabilities; 
- exemption from the 
payment of inheritance 
and gift tax for trusts 
(autonomous heritage 
funds) and special funds 
for the benefit of 
severely disabled 
persons. These funds 
- must be established 
by a public deed, 
- and their aim must be 
social inclusion, 
assistance and care. 

The deed of 
incorporation must state 
- the subjects 
concerned, 
- the roles, 
- the functionality and 
needs of the persons for 
whom the trust is 
established, 
- the planned care 
activities - with the aim 
of ensuring the 
autonomy of persons 
with severe disabilities, 
- the obligations of the 
curator and the manager 
- who will be called upon 
to safeguard the rights 
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of the severely disabled 
person and the 
procedures for 
compulsory declaration, 
- the person in charge of 
monitoring the 
obligations, 
- the term of the trust. 

ITALIAN LEGAL FRAMEWORK 

Signato
ry to 
the 

Hague 
Convent

ion of 
13 

January 
2000 on 

the 
internat

ional 
protecti

on of 
adults 

DIP rules 
applied 

Administra
tive or 
judicial 

processing 

Competent 
body or 

court 

Role of 
the Public 
Prosecuto

r 

Comput
er 

recordin
g of 
files 

(dedicat
ed 

national 
applicat

ion) 
digital 

traceabi
lity of 

the 
cross-
border 
nature 

Mode of 
initiating 

the 
measure 

Written/
oral 

procedur
e 

Profile of 
the 

persons 
concerned 

Minors 
becoming 

adults 

Vulnerabi
lity 

criteria 

Judge's 
role 

Hearing 
of adults 

to be 
protected 

Investiga
tive 

measures 
and 

letters 
rogatory 

NO Act No. 218 of 
31 May 1995 
on the 
‘Reform of 
private 
international 
law’, still in 
force, 
contains 
organic 
regulations in 
this area. 

TITLE II 
Article 3 - sets 
out the 
general rules 
for 
establishing 
Italian 
jurisdiction 
Article 9 - sets 
out the rules 
for 
establishing 
Italian 
jurisdiction in 
matters of 
voluntary 
procedure 

CHAPTER VI 

Judiciary 

Civil court of 
the place of 
residence or 
domicile of 
the person 
to whom 
the decision 
of 
disqualificati
on 
(‘interdizion
e’) or 
incapacity 
(‘inabilitazio
ne’) applies; 
Guardianshi
p judge of 
the court of 
the place of 
residence or 
domicile of 
the 
administrato
r 
(‘amministra
zione di 
sostegno’) 
(the Court 
of Cassation 
has ruled on 
several 

The Public 
Prosecutor 
must 
intervene, 
on pain of 
nullity, in 
the cases 
provided 
for by 
Article 70 
of the 
Code of 
Civil 
Procedure 
concerning 
the state 
and 
capacity of 
persons 

The Public 
Prosecutor 
can 
introduce 
actions for 
prohibition
, 
disqualific
ation and 
support 
administra
tion. 

NO 

The 
procedur
es 
concerni
ng 
vulnerabl
e adults 
are all 
recorded 
electroni
cally in 
the 
SICID 
voluntar
y 
jurisdicti
on 
applicati
on, 
without 
a 
distinctio
n 
between 
national 
and 
cross-
border 
procedur
es. 

Request 
by a 
party: 
- that is 
public: 
the 
Departme
nt of 
Public 
Prosecuti
on. In the 
case of 
support 
administr
ation, the 
law 
provides 
that the 
health 
and 
social 
services 
directly 
involved 
in the 
care and 
assistanc
e of the 
disabled 
person 
are 
obliged to 

Persons 
over the 
age of 18 
(ordinary 
court) 

Persons 
under the 
age of 18 
during the 
last year 
before 
coming of 
age 
(juvenile 
court) 

Non-
codified 
criteria: 
alteration 
of mental 
or physical 
faculties 
affecting 
the ability 
to 
understand 
and decide 
and/or the 
ability to 
look after 
one's own 

Ordinary 
judge of 
first 
instance 
(civil 
court: 
panel 
judge 
and/or 
guardians
hip 
judge). 

The law 
makes it 
mandator
y to hear 
the 
vulnerabl
e person 
under 
protection 
(guardian
ship, 
curatorshi
p, support 
administr
ation). 

No 
investigati
on is 
stipulated 
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Protection of 
incapable 
persons and 
maintenance 
obligations 

Article 43 - 
sets out the 
rules for 
establishing 
the national 
law applicable 
to the 
protection of 
adults 

Article 44 - 
sets out the 
rules for 
establishing 
jurisdiction in 
matters of 
protecting the 
elderly 

occasions 
that the 
guardianshi
p judge has 
jurisdiction 
for the place 
where the 
beneficiary 
has their 
habitual 
residence). 

If the 
interested 
party is an 
Italian 
citizen but 
does not 
reside or 
have their 
domicile in 
Italy, 
jurisdiction 
is attributed 
to the Court 
of the place 
of residence 
or domicile 
of the 
initiator of 
the action 
under the 
terms of 
Article 18, 
paragraph 
2, of the 
Code of 
Civil 
Procedure, 
or to the 
head of the 
consular 
office of the 
first 
category - if 
the 
beneficiary 
resides in 
their district 
under the 
terms of 
Article 35 of 
Presidential 
Decree No. 
200/1967. 

file an 
appeal 
for its 
opening. 

- that is 
private: 
the 
spouse, 
the 
parents 
and the 
parents-
in-law to 
a certain 
degree, 
the 
person 
who 
cohabits 
with the 
person 
concerne
d on a 
permane
nt basis; 
moreover
, the 
beneficiar
y is 
legitimise
d even if 
they are 
a minor, 
prohibite
d or 
incapable
. 

Written 
procedure
. 

interests, 
confirmed 
by medical 
certificates, 
judicial 
appraisals 
or a judge's 
assessment
. 

but the 
judge has 
broad 
investigati
ve 
powers. 

Letters 
rogatory 
provided 
for 
(Article 
204 Code 
of Civil 
Procedure
) 
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Partners 
of the 
judge 

exercising 
the 

measures 
(proxy) 

and 
modality 
of work 

Types of 
measures 
pronounce

d 

Conditions 
for 

recognition 
and 

enforceme
nt of a 
foreign 
decision 

Possible 
appeal 
against 

judicial/ad
ministrativ
e decisions 

Who 
pays 
the 

costs 
of the 
proced

ure 
and 

granti
ng of 
the JA 

Number of 
files 

concerned 
per year 

Role of 
judicial 
offices 

(registry) 

File 
closur

e 
criteri

a 

There are 
several 
types of 
officer of 
the court: 
guardian, 
curator, 
support 
administrat
or 
(represent
ative of 
the judge 
and 
chosen 
from the 
register). 

They work 
under the 
supervisio
n of the 
judge. 
They can 
only 
perform 
acts of 
ordinary 
administrat
ion directly 
and must 
render 
annual 
accounts. 
Acts of 
extraordin
ary 
administrat
ion must 
always be 
authorised 
in advance 
by the 
guardiansh
ip judge or 
the civil 
court after 
consulting 
the 
guardiansh
ip judge. 

Prohibition 
(‘interdizion
e’): adult 
person 
suffering 
from 
habitual 
insanity to 
the point of 
being 
incapable of 
looking after 
their own 
interests; 
incapacity 
(‘inabilitazio
ne’): insane 
person who 
is in a state 
of 
incapacity 
which is not 
serious 
enough to 
give rise to 
a 
prohibition; 
or 
prodigality 
and habitual 
abuse of 
alcoholic 
beverages 
or narcotics, 
when they 
expose the 
person or 
their family 
to serious 
economic 
harm; deaf-
mutism and 
blindness 
from birth 
or early 
childhood, if 
they do not 
have 
sufficient 
education), 
judicial 
protection 
of incapable 

Title IV of 
Act No. 218 
of 31 May 
1995, 
devoted to 
‘the 
effectivenes
s of foreign 
judgments 
and acts’, 
contains the 
rules of 
Articles 64-
71. 

Article 64 - 
general 
conditions 
for the 
recognition 
of foreign 
judgments 

Article 65 
Recognition 
of foreign 
measures 
relating to 
the capacity 
of natural 
persons: 
they must 
not be 
contrary to 
public order 
and the 
essential 
rights of 
defence 
have been 
respected 

Article 66 
Recognition 
of foreign 
measures of 
voluntary 
jurisdiction 
(non-
contentious 
cases) 

Article 67 

Yes: 
- Appeal to 
the Court of 
Appeal 
against the 
decisions 
(judgments) 
of the Court 
in matters 
of forfeiture 
and 
incapacity; 

- Appeal to 
the Court of 
Appeal 
against the 
decisions 
(decrees) 
of the 
guardianshi
p judge in 
matters of 
judicial 
protection 
of incapable 
adults 
(Article 720 
bis Code of 
Civil 
Procedure) 

The 
proced
ural 
costs 
are 
borne 
by the 
party 
or by 
the 
State in 
the 
cases 
provide
d for 
by law, 
accordi
ng to 
the 
general 
rules of 
legal 
aid. 

Procedures 
relating to 
protective 
measures 
for 
vulnerable 
adults are 
recorded 
electronicall
y, but 
without any 
distinction 
between 
those 
involving 
Italian 
persons and 
those 
involving 
foreign 
elements. 
It is 
therefore 
not possible 
to give an 
indication of 
the number 
of 
procedures 
relating to 
foreign 
vulnerable 
adults 
recorded 
annually. 

Procedures 
and 
decisions 
must be 
recorded 
by the 
Chancellor. 
However, 
there is no 
specific 
register for 
the 
category 
of 
‘vulnerable 
adults’. 
There is a 
specific 
computeris
ed register 
for 
guardiansh
ip 
(prohibitio
n), 
curatorshi
p 
(incapacity
) and 
procedures 
for judicial 
protection 
of 
incapable 
adults 
(SICID 
voluntary 
competenc
e register - 
non-
contentiou
s, with a 
dedicated 
code for 
each type 
of 
procedure)
. 

The 
disclosure 
system is 
supplemen
ted by 

Unpre
dictabl
e and 
linked 
to the 
specifi
city/tra
nsienc
e of 
the 
cases 
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adults 
(‘amministra
zione di 
sostegno’): 
persons 
with 
pathologies 
that make 
them 
temporarily 
or 
permanently 
disabled 
(partially or 
totally) and 
unable to 
look after 
themselves 
and their 
interests, 
including 
their 
property: 
the elderly, 
the 
physically or 
mentally 
disabled, 
the 
seriously ill 
or 
terminally 
ill, victims of 
strokes, 
gamblers, 
etc.) 

Execution of 
foreign 
judgments 
and non-
contentious 
measures 
(non-
contentious 
cases) and 
contestation 
of 
recognition: 
‘...when it is 
necessary 
to carry out 
the 
execution, 
any person 
with an 
interest can 
ask the 
Court of 
Appeal of 
the place of 
execution to 
determine 
the 
conditions 
of 
recognition. 
’ 

communic
ation of 
the 
measures 
to the civil 
registrar 
for 
annotation
s in the 
margin of 
the birth 
certificate. 
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1. Training and knowledge of the subject 
1.a. Judicial authorities 

The magistrates interviewed said that, with very few exceptions, they had not taken 
part in any national or European training and/or refresher courses on vulnerable adults. 

They do not have documentation or practical advice. 

They are aware of national legislation on vulnerable adults and, in a few cases, of the 
legal framework and case law of EU Member States in this area, and they all pointed to the 
importance of more in-depth knowledge of the conventions and/or relevant international 
provisions and therefore deemed the training absolutely necessary. 

Lack of knowledge leads to doubts and difficulties, both legal and practical, when it is 
necessary to apply the law of another State, due to the interaction between domestic law and 
international law, in particular when it is necessary to apply provisions providing for protective 
measures that differ from those provided for by the Italian legal order. 

No one has ever approached the European Judicial Network in Civil and Commercial 
Matters (EJNCCM) or any other institution, national or international, for questions related to 
cross-border situations in this field, with the exception of a few cases where the magistrate has 
applied to the Ministry of Justice for the acquisition of the legislation in force in the State, both 
member and non-member, of nationality of the vulnerable adult, which was applicable due to 
the reference made by Law 218/1995 to national law. 

1.b. National Council of Notaries 

Notaries also reported a significant lack of training, while those who participated in 
training activities, particularly with regard to national legislation, complained, in any case, that 
it was superficial and underscored the need for further preparation and continuous updating. 

As for the difficulties or doubts raised by the application of legal, national or 
international provisions, many declared that they had encountered no difficulty, while others 
declared that they had encountered difficulties because the subject was complex and therefore 
made them prone to doubts. 

In one case, the difficulty of understanding whether a person is cognitively capable was 
highlighted; in another, there were complaints about the lack of analytical detail with which 
judges circumscribe the powers of representation of the support administrator at the time of 
appointment, 
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In very rare cases, it has happened that another institution has been consulted on 
issues arising from cross-border situations or that another institution has requested the 
competence of the Italian notary in this area in one way or another. 

Discussions with lawyers or notaries from other countries have taken place to clarify the 
procedure to be followed. 

In one case, it was necessary to deal with an Austrian notary in order to issue the 
European Certificate of Inheritance; in another, contact was made with a French notary in the 
context of a mortis causa succession; or the request was made to a consulate or the research 
office of the National Council of Notaries. 

Some reported email exchanges between colleagues to decide how to apply foreign 
legislation, 

1.c. National Bar Council 

The lack of training and timely information also worries lawyers. 

In one case, it was reported that they had received training, but that it was only 
partially sufficient. 

In another case, the professional reported having received training, on a single 
occasion, by participating in webinars and technical conferences on a very broad subject (for 
example, the webinar ‘Understanding and recognising hate crimes’ organised by the National 
Bar Council in collaboration with the Bar Council of Bari has confronted forensic medicine 
professionals with the more general subject of the protection of vulnerability in the face of 
expressions of hatred with the use of violent language and aggressive behaviour). 

They all felt that there is a need to set up training, which must be increasingly specific. 

Most professionals were not able to report doubts or difficulties in dealing with issues 
related to vulnerable adults, and therefore in applying the relevant legislative provisions, 
because they had not had the opportunity to work in this area; some, however, admitted that 
doubts or difficulties had arisen on the occasions when they had had the opportunity to deal 
with this issue. 

The lawyers also acknowledged that they had no experience, except on very rare 
occasions, of cross-border situations. 

The Bar Council of Brescia indicated that it had never received any questions on the 
legal provisions, whether national or international, relating to the protection of vulnerable 
adults, nor had it approached other institutions or been approached by other institutions. 
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2. Statistical indicators and computer processing 

2.a. Judicial authorities 

There is no national register that collects data on vulnerable adults in national situations 
and/or with foreign elements. 

Judgments of forfeiture and incapacity and decrees for initiating judicial protection of 
incapable adults must be immediately registered by the clerk of the court in the corresponding 
register of the judicial office which issued the decision and communicated, within 10 days, to 
the civil registrar to be noted in the margin of the birth certificate. 

In each judicial office, there are computerised registers, governed by primary and 
secondary sources, which allow separate registration of proceedings concerning measures for 
the protection of vulnerable adults. 

In particular, there are three registers, which are kept in each office of the guardianship 
judge: 1) a register of guardianships of totally incapable persons; 2) a register of curatorships 
of partially incapable persons; 3) a register of support administrations. They are accessible to 
the guardian / curator / support administrator, to the judicial authority and to the vulnerable 
adult affected by the protective measure. 

However, the civil justice data warehouse, managed by the Ministry of Justice, allows 
the aggregation of data from the different offices, so that there is a single piece of data 
referring to the entire national territory, while individual offices are unable to autonomously 
collect aggregated data at the national level. 

In addition, the computerised system operating in the civil sector (SICID - District 
Information System on Civil Litigation [Sistema Informativo Contenzioso Civile Distrettuale], 
which manages the civil litigation, voluntary jurisdiction and labour litigation registers and 
which is used in courts and courts of appeal) does not allow any distinction between 
proceedings relating to Italian citizens and proceedings involving foreign elements, nor does it 
attribute an identification code to the latter. 

It is therefore extremely difficult to obtain reliable statistics which make it possible to 
distinguish national proceedings from cross-border proceedings. 

The Courts of Pavia, Vercelli, Verbania and Cuneo reported the registration of 1 to 20 
proceedings with cross-border situations in the last three years, while the Court of Lodi 
reported between 21 and 50. 

The Court of Rome reported, although approximately, around 100 proceedings with 
cross-border situations in the last three years. The cross-border element is mainly represented 
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by the foreign nationality of the vulnerable adult, while there are very few cases where the 
cross-border element affects complex wealth situations or is otherwise relevant. 

Only a few judicial offices provided data on the measures taken against vulnerable 
adults, without making a distinction between national and cross-border measures: 

Type of measure for 
the protection of 
vulnerable adults 

Quantitative data 
concerning the measures, 
identified in the last few 

years 
2019-2021 

Open-ended 
comments 

Acknowledgement of incapacity 
and establishment of a 

protection plan 

1962 (Como) 
571 (Biella) 

 

Placement of the adult under the 
protection of a judicial or 
administrative authority 

1962 (Como) 
571 (Biella) 

 

Guardianship, curatorship and 
other similar institutions 

149 guardianships and 
curatorships - 1935 support 

administrations (Como); 
430 support administrations, 3 

curatorships and 138 
guardianships (Biella) 

In 2019: 149 support 
administrations, 149 
guardianships and no 

guardianship; in 2020: 140 
support administrations, 36 

guardianships and 3 
guardianships; 

in 2021; 141 support 
administrations, 43 guardianships 

and no guardianship (Biella) 
The designation and duties of a 

person or body, within the 
meaning of Article 4 (d) (Hague 

Convention) 

Not available in the online 
system (Como) 

No information available 
(Biella) 

 

Placement of the adult in a unit 
or other place to ensure their 

protection 

Not available in the IT system 
(Como, Rome) No information 

available (Biella) 

 

The administration, 
preservation or disposal of 

property of adults 

Not detectable in the telematics 
system (Como, Rome) No 

information available (Biella) 

 

Authorisation of a specific 
intervention to protect the 

adult or their property 

Not detectable in the 
telematics system (Como, 

Rome) No information 
available (Biella) 

 

Other measures None (Como) 
No information available (Biella) 

 

However, there is no special national register of powers of attorney, private or judicial 
authorisations, including powers of attorney for assistance to vulnerable adults and powers of 
attorney for patients. 
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2.b. National Council of Notaries 

In most cases, notaries had not dealt with a cross-border issue in the last three years. 

In some cases, they reported that they had dealt with: 
q four cases handled by lawyers; 
q at least five cases; 
q the case of a beneficiary of a French ‘judicial protection of adults with incapacity’ 

(administration de soutien) with assets in Italy which must be sold in Italy; 
q a deed of sale, not yet concluded, involving the interest of a vulnerable adult residing in 

another Member State; 
q a deed of sale by an Italian citizen residing in Germany and subject to judicial 

protection of incapable adults in that country; 
A very small number said they had been involved in the establishment of general 

powers of attorney and in a case of judicial protection of incapable adults. 

No system is specifically designed for the recording and management of cases 
concerning vulnerable adults handled by notaries, with the exception of possible recording on 
paper of cases handled on a purely personal basis. 

In any case, during the last three years, most of the notaries have never dealt with 
cases relating to vulnerable adults under one of the protective measures provided for by the 
Hague Convention of 13 January 2000 or the 2006 Convention on the Rights of Persons with 
Disabilities; some have dealt with it ‘a few times’; some 8/10 times; in one case 10 in one year; 
in another case between 20 and 30 times. 

Almost all notaries have never requested or had to obtain recognition of a measure for 
the protection of vulnerable adults adopted by another State Party. In only three cases was the 
question answered in the affirmative, in particular with regard to a seller residing in Germany 
who was subject to protective measures there. 

2.c. National Bar Council 

In most cases, the lawyers stated that they had not been involved in the last three 
years in cases relating to the granting, modification or termination of the powers of 
representation conferred by an adult person unable to protect their interests, and therefore in 
cross-border cases. 

Fewer professionals said they had dealt with such issues: in one case, less than 5; in 
another, 5; in another, 3, but none of a cross-border nature; in seven cases, 1 to 10, 
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Requests for the conclusion of a legal transaction involving a preliminary analysis of the 
limits of a protective measure for a vulnerable adult are not specifically recorded in the case 
management system. 

In only six cases was the response positive, but on a personal basis. 

Most lawyers have never been questioned, over the past three years, on issues related 
to the particular legal status of a vulnerable adult under one of the protective measures 
provided for by the Hague Convention of 13 January 2000 or the 2006 Convention on the 
Rights of Persons with Disabilities. 

It occurred once in one case, in another 4 times and in another 10 times. 

With the exception of three professionals, one of whom stated that they had found 
themselves in this situation very often and another one who had dealt with this kind of matter 
three times over the past three years, no one had requested or required the recognition of a 
protective measure for vulnerable adults adopted by another State Party within the past three 
years. 

3. Procedural matters 

3.a. Judicial authorities 

In the Italian legal system, there are no judicial authorities that are ‘specialised’ in the 
protection of vulnerable adults. 

The adoption of protective measures for the benefit of vulnerable adults is within the 
competence of the ordinary civil court, which can judge as a panel (in the procedures of 
declaration of prohibition and incapacity) and/or as a single judge (Guardianship Judge - for 
the opening of judicial protection of incapable adults and the processing of guardianships and 
curatorships). 

In large courts divided into sections, matters relating to the status and capacity of 
persons are generally allocated, on the basis of the Office’s organisation tables, to specific 
sections, as are matters of voluntary jurisdiction and the functions of guardianship judge. 

The law delegating the reform of civil justice to the government, which has just been 
approved, provides for the assignment of the guardianship judge to a specialised court, thus 
creating a form of specialisation. 

Territorial jurisdiction belongs to: 
q the civil court of the place of residence or domicile of the person to whom the decision 

of prohibition and incapacity is addressed; 
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q the guardianship judge of the place of residence or domicile of the beneficiary of the 
judicial protection of an incapable adult, although the Court of Cassation has ruled on 
several occasions that the support judge of the place where the beneficiary has their 
habitual residence is competent; 

q Once the prohibition or incapacity has been declared, guardianship or curatorship is 
opened in the court of the district where the main affairs and the main interests of the 
incompetent person are located. If the guardian or curator is domiciled or transfers 
their domicile to another district, the guardianship or curatorship may be transferred 
there by order of the court; 

q If the interested party is an Italian citizen but does not reside or have their domicile in 
Italy, jurisdiction is attributed to the Court of the place of residence or domicile of the 
initiator of the action under the terms of Article 18, paragraph 2, of the Code of Civil 
Procedure, or to the head of the consular office of the first category if the beneficiary 
resides in their district under the terms of Article 35 of Presidential Decree No. 
200/1967 

In these procedures, the Public Prosecutor, whose participation is compulsory, may also 
present the request for the adoption of the protective measure; similarly, the initiative, in the 
case of judicial protection of incapable adults, can – and must – be taken by the health and 
social services. 

With regard to the main questions or practical problems encountered by protected 
persons, their representatives or the competent authorities and courts, some of the 
magistrates who responded to the questionnaires indicated problems related to: 

q social assistance, support and care pathways; 
q relations with banks in the management of current accounts, identification of the 

beneficiary's placement facilities, the absence of sufficient social measures of an 
economic nature; 

q administration and management of property in different states; health clearances; 
recognition of powers of representation; 

q in support administrations: whether or not to open the procedure in the presence of a 
strong family network and a well-established system of powers of attorney; 

q the absence of an obligation to provide a technical defence, which means that claims 
are submitted by users without technical expertise; 

q the delicacy of hearing vulnerable adults; the Court of Verbania further clarified that 
there were: 

q practical issues regarding representatives of vulnerable adults: - lack of information, - 
lack of support centres (local offices); 
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q practical issues regarding the courts: - lack or scarcity of persons available to act as 
guardians, curators or judicial protection administrators; - a lack of regulation of the 
figure of the support administrator. 
In one case, which emerged from the checks carried out at the Rome Court of Appeal, 

difficulties were identified, particularly on a practical level: 
q difficulties in establishing judicial protection of adults with incapacity with regard to 

subjects capable of understanding and volition who believe that they are still capable 
(for example despite their advanced age) of self-determination and who, therefore, 
object to the person (also a family member) who is appointed as the judicial protection 
administrator; 

q with respect to what was indicated in point 1), the difficulties of managing subjects 
who, although not suffering from specific pathologies, subjectively believe they can self-
determine, without being objectively capable of doing so; 

q the management, by the aid administrator, of the assets of the beneficiary suffering 
from specific pathologies (propensity to gamble with the consequent squandering of 
money which should rather be used for basic needs); 

q the management of the beneficiary, in cases where the latter is affected by pathologies 
- such as borderline personality disorder, personality disorders, schizophrenia, etc. - and 
who, due to this same pathology, does not follow the indications/directives of the 
support administrator and who, therefore, may adopt behaviour that impairs their own 
safety or that of others, given that the legislation does not allow forced admission (or in 
any case the forced placement) to special confinement structures, except in cases of 
borderline personality disorder; 

q the general reluctance of the beneficiaries of the support measure (to be considered - 
approximately - in 20% of cases) to be administered and the difficulty experienced by 
the responsible subjects (guardianship judge, support administrator, Social Services) in 
making them understand the objectively positive characteristics of the role. 

The answers to the question of whether the Court invites the parties concerned to 
amend and/or correct the applications submitted were, in some cases, affirmative and, in 
others, negative. 

Since Italy has not ratified the 2000 Hague Convention, cases with a foreign element 
are decided on the basis of the provisions of private international law (Law No 218 of 1995). 

Especially: 
- Article 43: ‘The conditions and effects of protective measures for adults with incapacity, as 
well as the relationship between the person with incapacity and their carer, are governed by 
the national law on persons with incapacity. However, in order to temporarily and urgently 
protect the person or property of the person with incapacity, the Italian court may adopt the 
measures provided for by Italian law.’ 
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- Article 44: provides that Italian jurisdiction over protective measures for incapable adults 
exists not only in the cases provided for in Articles 31 and 92, but also where necessary, on a 
provisional and urgent basis, to protect the person or property of the incapable person who is 
in Italy. 

Moreover, when a foreign decision concerning the protection of an adult is recognised 
in Italy, the Italian courts are authorised to take the necessary measures to supplement or 
modify this decision. 

The protective measures requested are, in most cases, judicial protection of incapable 
adults, then prohibition and incapacity, governed by Title XII of the Civil Code - measures for 
the protection of persons totally or partially deprived of their autonomy. 

Judicial protection of incapable adults (amministrazione di sostegno) is decreed in the 
event of the preconditions set out in Article 404 of the Civil Code and therefore in the event of 
the person's inability, even if it is partial or temporary, to provide for their own interests. 

A prohibition (interdizione) is pronounced against a person who is in a state of habitual 
and total incapacity to understand and to have volition. 

Incapacity (inabilitazione) is declared against an insane person whose state of mind is 
not serious enough to lead to forfeiture. 

According to the answers given to the questionnaire, a protective measure is ordered 
under the following conditions: 

q proof of a pathology and a situation where someone is unable to support themselves; 
q physical and/or mental infirmity that excludes or limits, temporarily or permanently, in 

whole or in part, the person's ability to self-determine in the management of their own 
financial, personal or health interests; 

q the determination as to whether a concrete and current need for protection exists, in 
the absence of a valid family and/or social protection network; 

q inability to manage one's own property; inability to make decisions; inability to perform 
acts of daily living; 

q inability to provide for one's own interests due to physical or mental infirmity; 

______________________  
1 Italian jurisdiction exists when the defendant is domiciled or resident in Italy or has a representative authorised to 
represent them in court in accordance with Article 77 of the Code of Civil Procedure and in the other cases where it is 
provided for by law. 
Jurisdiction also exists according to the criteria set out in Sections 2, 3 and 4 of Title II of the convention concerning 
jurisdiction and the enforcement of judgments in civil and commercial matters and the protocol signed in Brussels on 
27 September 1968, made enforceable by Act No. 804 of 21 June 1971, as amended, in force in Italy, even when the 
defendant is not domiciled in the territory of a Contracting State, when this is a matter that falls within the scope of 
the convention. With regard to other matters, jurisdiction also exists on the basis of the criteria laid down for 
jurisdiction by territory. 

2 In matters of voluntary jurisdiction, jurisdiction exists not only in the cases specifically provided for in this law and in 
cases where an Italian court has territorial jurisdiction, but also when the requested measure concerns an Italian 
citizen or a person residing in Italy or when it concerns situations or relationships to which Italian law is applicable. 



23 

 

q total or partial incapacity and lack of protection. 

The request for protection is rejected, as well as in the event of renunciation of the 
request by the applicant: 

q if the beneficiary disagrees and they do not suffer from any pathology; 

q when there is no reason for physical and/or mental infirmity, and this is also verified by 
hearing of the beneficiary, or when, despite the pathology, the person is supported by a 
family network or has adequate care for the protection of their interests. 
A request for prohibition is often rejected in favour of a request for judicial protection of 

an incapable adult, which is less invasive, more flexible and adaptable to the specific needs of 
the beneficiary. 

A procedure opened for the application of protective measures for a vulnerable adult 
may be terminated by the death of the beneficiary (the most frequent situation), 

Revocation can be ordered if the causes which gave rise to the opening of the 
procedure cease to exist (for example, the person's health improves). 

In the case of temporary measures, cessation occurs due to the expiry of the deadline 
without request for extension. 

Suspension is not provided. 

With respect to the authority that allows recognition of the protective measure abroad, 
respondents referred to the Court. 

With regard to the recognition of foreign decisions: 

q Article 64 of Act No. 218 of 1995 provides the general conditions3; 
q Article 65 deals, among other things, with measures relating to the capacity of natural 

persons, requiring that they be pronounced by the authorities of the State whose law is 
covered by the rules of Italian law or that they produce effects in the legal system of 
that State, even if they are pronounced by the authorities of another State, provided 
that they are not contrary to public order and that the essential rights of the defence 
have been respected; 

______________________  
3 1. A foreign decision is recognised in Italy without any particular procedure being required when: 
(a) the court that issued the decision could hear the case in accordance with the principles relating to jurisdiction in 
Italian law; or 
(a) the court which pronounced it could hear the case in accordance with the principles of jurisdiction of Italian law 
(b) the document initiating proceedings has been brought to the attention of the defendant in accordance with the law 
of the place where the proceedings took place and the essential rights of the defence have not been violated. 
(c) the parties have been summoned to the proceedings in accordance with the law of the place where the trial took 
place or the default was declared in accordance with this law. 
(d) it has acquired the authority of a final decision in accordance with the law of the place where the decision was 
rendered. 
(e) it is not contrary to another judgment with the force of res judicata that has been rendered by an Italian court. 
(f) there are no proceedings pending before an Italian court for the same cause and between the same parties which 
was initiated before the foreign proceeding. 
(g) its provisions must not produce effects contrary to public order. 
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q Article 66 concerns the automatic recognition of a non-contentious foreign decision, 
provided that the conditions provided for in Article 65 are met, insofar as they are 
applicable, when they are pronounced by the authorities of the State whose law is 
covered by the rules of Italian law or produce their effects in the legal system of that 
State even if they are pronounced by the authorities of another State, or are 
pronounced by a competent authority for reasons corresponding to those of the Italian 
legal system; 

q According to Article 67, foreign judgments that can be recognised can only be 
enforced in Italy after they have been declared enforceable: ‘In the event of non-
execution or contestation of the recognition of a foreign judgment or a foreign measure 
of voluntary jurisdiction, or when it is necessary to carry out the execution, any person 
with an interest may apply to the Court of Appeal of the place of performance to 
determine the conditions of recognition. 
2. A foreign judgment or foreign measure of voluntary jurisdiction, accompanied by an 
order granting the request referred to in paragraph 1, constitutes an enforceable title. 
3. If the dispute arises during the proceedings, the court seised shall render its 
decision with effect limited to the proceedings. 

Judicial protection of an incapable adult can be applied for without the technical 
assistance that is obligatory for prohibition and incapacity. 

For one, if the conditions are met, legal aid can be availed of. 
There is an exemption from the unified contribution and registration fees. 
No information was provided on the difficulties faced by vulnerable adults in this regard. 

All the responses indicated that decisions made in vulnerable adult protection 
proceedings can be appealed. 

In particular, there is the appeal (reclamo) against the decision of the guardianship 
judge on the application for the opening of judicial protection of an incapable adult and the 
appeal (appello) against the judgment of prohibition and incapacity; both must be brought 
before the Court of Appeal. 

In its judgment No. 21985 of 30 July 2021, the United Civil Sections of the Court of 
Cassation resolved a disagreement that had arisen regarding the interpretation of the 
provisions of Article 720-bis of the Code of Civil Procedure, by adhering to the idea that, 
whatever the nature (managerial or decision-making) of the content of the decree issued by 
the guardianship judge in matters of judicial protection of incapable adults, the court that is 
competent to rule on the appeal against this decree is always the Court of Appeal. 

The judges questioned considered, almost unanimously, that the development of digital 
communications or registers at European level could improve and speed up the processing of 
cross-border cases, and to this end proposed: 



25 

 

q the creation of a database containing the data of persons subject to 
q protective measures; 
q the establishment of a single protective measure; 
q the facilitation and simplification of direct communications between the authorities of 

different States; 
q the development of digitised communications between Member States; 
q the development of forms of communication. 

3.b. National Council of Notaries 

It should be emphasised that there is no rule in the Italian legal system that literally 
identifies the notion of capacity to make decisions, let alone a specific definition of incapacity. 

With regard to ‘legal incapacity’, Article 54 of the Notarial Regulations provides that 
‘notaries may not draw up contracts involving persons who are not assisted or authorised in 
the manner expressly provided for by law, to enable them, in their own name and in the name 
of their representatives, to make a legal commitment’. 

According to this provision, when the notary is in the presence of persons suffering 
from a form of legal incapacity (and therefore recipients of a protective measure), they are not 
required to provide their services if the necessary authorisations issued by judicial authority are 
not in place; thus, in these situations, the notary is only required to verify the state of legal 
incapacity by examining and applying sic et simpliciter to a document, which they are required 
to scrupulously respect in the exercise of their function. 

The situation is more complex in the case of ‘natural incapacity’, which is the condition 
of a person who, although not the recipient of a protective measure, is proven to have been for 
some reason, even temporarily, unable to understand or have volition. 

In the legislative system governing the notarial function, there is no provision expressly 
providing for the obligation for the notary to verify and/or certify the existence of the natural 
capacity of the persons involved in the deed received by the notary. 

However, this does not change the fact that notaries, by virtue of the typical 
characteristics of their function, have the duty, provided for by law, to ascertain the will of the 
parties – and hence to verify their conscience and the legitimacy of the intervention – and, in 
any case, on the basis of the combined provisions of Article 47 LN (notarial law of 16 February 
1913, No 89, and subsequent amendments) and Article 67 RN (notarial regulation of 16 
February 1913, No 89, and subsequent amendments), when they have a suspect elements or 
clues which lead them to doubt the defendant's full ability to understand, they must always 
apply due diligence to learn about the natural ability of the party. 

Article 37 of the code of ethics for notaries provides that the investigation into the 
wishes of the parties must be carried out ‘in a thorough and complete manner by asking 
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questions and exchanging information in order to ascertain the reasons and possible 
modifications to the will as presented to them’. 

Thus, when the notary perceives a deficit in cognition or volition, they generally seek to 
obtain an opinion on the capacity of the party which is as truthful as possible and based on 
objective elements, even to the extent, in complete autonomy and discretion, of asking in 
advance for a medical certificate attesting to the psycho-physical state of the party or to 
request an ad hoc medical-legal opinion. 

Articles 56 and 57 of the notarial law deal with cases where a deaf or mute or deaf-
mute person is party to a deed, by providing that: 
‘If one of the parties is totally deaf, they must read the document and it must be mentioned 
there. 
If the deaf person cannot read, an interpreter must be present during the procedure. The 
interpreter is appointed by the president of the court from among persons accustomed to 
dealing with the deaf person and who can make themselves understood by signs and gestures. 
The interpreter must have the necessary qualifications to be a witness and must take an oath 
in accordance with the first paragraph of Article 55. The interpreter may be chosen from 
among the deaf person's parents and parents-in-law, and may not exercise the functions of 
witness or guarantor at the same time. They must sign the deed, in accordance with the 
provisions of numbers 10 and 12 of Article 51.’ (Article 56); 

‘If one of the parties is mute or deaf-mute, in addition to the intervention of the interpreter 
provided for in the preceding article, the following rules are observed: 
if the mute or the deaf-mute person can read and write, they must read the deed and write at 
the end of it, before the signatures, that they have read it and that they acknowledge that it is 
in accordance with their will; if they cannot read or write, the sign language of the deed must 
also be interpreted by one of the witnesses, or a second interpreter must intervene in the deed 
according to the rules established in the two paragraphs from the previous article’ (Article 57). 

That said, the notaries, by mutual agreement, referred to the notarial law (Act No. 89 
of 16 February 1913, as modified), to their code of ethics and to the provisions of the Civil 
Code which require prior judicial authorisation for the performance of legal acts by persons in a 
state of legal incapacity. 

Most notaries answered in the negative to the question on the limits of the assessment 
of protective measures for vulnerable adults and/or their property and the particular difficulties 
encountered in this regard. 

A few mentioned the absence of difficulties in the case of Italian citizens with property 
in Italy; certain difficulties, in contrast, in the case of foreign citizens. 

Others highlighted the existence of very effective protective measures in the national 
system – so that, faced with a measure from the Judicial Authority, the notary carries out a 
purely formal control over the execution of the decision authorised by the judge. This 
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illustrates how the major problems concern certain individuals who are not subject to specific 
protective measures and who have slight vulnerabilities that are not sufficiently severe to 
require specific forms of protection (for example, forms of autism). 

As many pointed out, assessing the capacity of persons against whom a protective 
measure from the judicial authority has not yet been adopted is always a very delicate and 
complex matter, due to the technical inability of the notary to establish whether a person is 
fully capable of understanding and exercising their will or not, since there are cases that fall 
into grey areas that are very difficult to sort out without the help of a doctor. Thus, some 
declared using medical certifications and ‘questioning’ – conducted personally and of which 
they keep written records – on affective/spatial/temporal and, above all, economic issues 
(value of money). 

In one instance, it was shown that there are two major difficulties: 
q The non-alignment between the real situation and the documentary evidence, in the 

sense that the protective measures put in place or the medical certificate requested are 
not always able to express the real capacity of a person; 

q The frequent refusal, by the person themselves or by those close to them, to consider 
the application of protective measures for vulnerable adults, as these are, in a certain 
sense, considered excessive. However, if they are not applied (or if they are applied 
late), this can lead to situations that are complex to resolve. 
In another case, a difficulty was mentioned where a person was immobilised or 

otherwise unable to participate in the undertaking. 
Again, the lack of a national database was mentioned. 
In some cases, the following issues were highlighted: 

q the absence of a culture of protection of the individual, with the sole focus on the 
protection of assets; 

q the lack of adequate attention by the supervisory authorities; 
q the reluctance of those who protect ‘de facto’ vulnerable adults to formalise this 

situation according to regulatory instruments; the complexity and obstacles of formal 
requirements; 

q the difficulty of obtaining the document (excerpt from the birth certificate) which was 
needed to verify the possible existence of measures for the protection of the incapable 
person; 

q the absence of a single register in which to find the information; 
q the difficulty of identifying the provisions applicable in the State where the vulnerable 

adult resides. 
Finally, it was mentioned that in the Italian legal system, if the notary perceives 

anomalies or inconsistencies in the protective measures adopted, they can approach the judge 
to raise the issue and obtain the necessary clarifications. 
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With regard to the protective measures provided for by Italian law where a disabled 
person requests the notary to draw up a legal deed, the notaries referred to the roles of 
guardian, curator and support administrator, as well as the need for the formulation of the 
deed, according to the law, to be authorised in advance by the judicial authority (court or 
guardianship judge); and to the roles of interpreters and witnesses provided for in Articles 56 
and 57 of the notarial act in the event of a physical disability. 

In one case, the following elements were noted: the after us law (Act No. 112/20164), 
the establishment of Trusts, the establishment of location constraints under Article 2645b of 
the Civil Code5, the constitution of special funds governed by trust agreements also in favour of 
non-profit organisations of social value (Onlus) recognised as legal persons operating mainly in 
the charitable sector. 

On the other hand, they have no information on the existence of effects/consequences 
arising in another State in relation to acts concluded in the interest of a vulnerable adult or 
their representative. 

In only one case, the German lawyer (support administrator of an Italian citizen 
residing in that country) informed the Italian notary of the legal proceedings following the sale. 

Most of the notaries who replied to the questionnaire were not able to indicate the main 
questions or practical problems encountered by the protected persons, their representatives or 
the competent authorities and courts. 

______________________  
4 Law No 112/2016, known as the ‘Dopo di Noi’ law, which entered into force on 25 June 2016, proposes for the first 
time a plan aimed at ensuring the well-being, social inclusion and autonomy of people with severe disabilities and, 
above all, offers a support plan for persons with severe disabilities after the loss of parental support. 
The ‘Dopo di Noi’ (After Us) law is part of the legal framework begun in 1992 with Law No 104 which, for the first 
time, introduced the concept of a severely disabled person, that is, a person who, due to a single or multiple 
disabilities, has reduced personal autonomy, related to age, which means that they require permanent, continuous and 
comprehensive assistance. Subsequently, with Act No. 162/1998, assistance programmes for persons with disabilities 
were organised at the level of municipalities, regions and local authorities, but it was not until Act No. 112/2016 that 
finally, an aid strategy for persons with disabilities deprived of family support was planned. 
It provides: 
the creation of an aid and support fund for disabled persons deprived of family support (Article 4), which can be used 
to implement innovative programmes and interventions of a residential nature, with the aim of reducing assistance and 
encouraging the independence of persons with disabilities; 
tax relief for persons with disabilities; 
exemption from inheritance and gift tax for trusts (autonomous heritage funds) and special funds for the benefit of 
severely disabled persons, provided that they are established by public deed, that their purpose is social integration, 
assistance and care, and that the deed of incorporation indicates the subjects involved, their roles, their functions and 
the needs of the people for whom the trust is constituted, the care activities envisaged - with the aim of guaranteeing 
the autonomy of persons with severe disabilities - as well as the obligations of the fiduciary and the manager - who 
will be required to preserve the rights of the severely handicapped person and the methods of compulsory declaration, 
the person responsible for monitoring the obligations provided for and the duration of the trust. 
5 ‘Deeds in public form by which immovable or movable property entered in public registers is assigned, for a period 
not exceeding ninety years or for the duration of the life of the individual beneficiary, to (a) the realisation of interests 
worthy of protection relating to persons with disabilities, public administrations or other bodies or persons within the 
meaning of the second paragraph of Article 1322, may be transcribed in order to make the assignment constraint 
binding on third parties; in order to realise these interests, any interested party, in addition to the transferor, may act 
even during the lifetime of the transferor themselves (2). (2) The transferred assets and their proceeds may be used 
only for the purpose intended and may only be enforced, subject to Article 2915(1), in respect of debts incurred for 
that purpose.’ 
These are what are referred to as destination assets created by atypical arrangements, primarily trusts; a trust is 
created when one person entrusts certain assets to the control of another, known as a trustee. The main characteristic 
of this atypical arrangement is that the assets that form part of it constitute separate and autonomous assets, and do 
not form part of the trustee's assets. 
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Many others have ruled out the occurrence of any particular issues at all. 
In a number of cases, they complained about the sometimes slow speed of the 

prosecutor's response and the expense of preparing documentation to support the applications. 
In one case, difficulties were reported concerning the competence and the extension of 

the powers of a French support administrator, as well as the immediate 
recognition/effectiveness of the measure in Italy. 

There are other related problems: 
q the complexity of judicial review; 
q the reluctance of family members of persons with manifest incapacity to appoint a 

support administrator or guardian; 
q the difficulty of consulting databases and lists; 
q the difficulty of recognising foreign measures; 
q the absence of a national database and of reliable and easily searchable databases in 

order to carry out the necessary checks; 
q the difficulty of coordinating the different national rules (Italian private international law 

is based on the criterion of nationality and does not take any residence abroad into 
account); 

q the discrepancy between the disability indicated at the medical level (physical and/or 
mental) and the actual capacity to undertake the public deed; 

q the difficulty of certain bodies (sometimes public, often banks or post offices) in 
acknowledging the exact powers of the representative of an incapable person. 
In one case, greater coordination between the judiciary and notaries was requested; in 

another, the allocation of services related to voluntary jurisdiction to specific sectors, notably 
notaries, whose judgement and assessment capacities could standardise and speed up the 
issuance of orders. 

Most notaries do not know if the legal deeds drawn up with their aid have been the 
subject of a legal challenge. 

In one case, an adult, whose illness was worsening, gave a power of attorney to a 
trusted person who took advantage of the situation; criminal proceedings, which are still 
ongoing, were initiated and led to the forfeiture of the power of attorney. 

In another case, the notary who wrote a public will was called as a witness in a trial for 
circumventing an incompetent person. 

In a case of division of inheritance between two brothers, one of whom was allegedly 
suffering from a natural incapacity, the court of first instance upheld the legitimacy of the 
deed. An appeal is in progress. 

In yet another case, the notary was informed by the party's lawyers of the results of an 
expert's report on the person who had signed the deed; the report established the person's full 
capacity despite the existence of an illness that was later found to be terminal. 
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Finally, a holographic will, published by a notary, was challenged on the ground of 
falsity, as the testator had been incapacitated at the time the will was written. 

All notaries agreed that the development of digitalisation of communications or registers 
at European level could improve and speed up the processing of cross-border cases. 

Many different proposals have been made to improve the protection of adults in an 
international situation within the EU, including: uniform European legislation – due to the lack 
of uniformity between different legal systems – easily accessible and a single European register 
of persons subject to protective measures, easily searchable electronically. 

Other different proposals are: 
Ø the creation of a single register, at cross-border level, in which it would be possible to 

register the determinations made by the still capable person who wants to take care of 
their own protection before the moment when they could suffer from forms of cognitive 
decline; 

Ø an effective exchange of information between the countries concerned, in order to 
provide an easily understandable internal regulatory framework; 

Ø easy internal circulation of authorisation documents issued by foreign AGs; 
Ø automatic validity in the countries where these measures are used; 
Ø implementation of databases; 
Ø conventions on the free circulation of authentic documents avoiding legalisation and 

apostille for notarial deeds; 
Ø European invalidity card (known to the legal practitioner); 
Ø European register of forms of protection for persons with disabilities (to be consulted 

electronically by the legal practitioner); 
Ø ratification of the Hague Convention by Italy and, in any case, the widest possible 

adherence of States to this convention; 
Ø register of vulnerable persons; 
Ø the development of digitalisation; 
Ø a public register that can be consulted on the basis of personal data and from which the 

applicable protection rules can be deduced; 
Ø single European register of guardianships and exclusive competence of notaries for 

voluntary measures; 
Ø strengthening communication and coordination between Member States at European 

level. 

3.c. National Bar Council 

Regarding the existence of a code of conduct for the legal profession, with regard to 
the issue of the protection of vulnerable adults, the lawyers mentioned that there is no code of 
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conduct on this specific issue, and referred to the general rules of their code of conduct, ethics 
and morals; others replied that they were not aware of it. 

The Brescia Bar Council pointed out that the reference rules for the profession of lawyer 
are provided by the code of judicial ethics and professional law which, however, do not provide 
for specific conduct for the protection of vulnerable persons because the rules apply to all 
subjects. 

With regard to the limits of evaluation of protective measures, many indicated that they 
did not know them, others that they did not exist; in one case, jurisdictional limits were 
indicated. 

Many lawyers stated that they had never encountered particular difficulties with regard 
to the assessment of measures to protect vulnerable adults and/or their assets. 

In one case, there was a complaint of excessive bureaucracy; in another, reference was 
made to individual cases; in yet another, the adoption of a code was deemed necessary. 

In the event that a person with a disability requests the notary to draw up a legal deed, 
the protective measures are provided for: by the Civil Code, by the provisions relating to the 
profession of notary, by Act No. 112/2016 (Provisions on assistance for persons with severe 
disabilities deprived of family support - see ‘Dopo di Noi’) and Act No. 68/99 (Standards for the 
right to work of persons with disabilities), by the Criminal Code. 

Among the assistance measures provided for by the Italian legal system to enable 
persons with disabilities to act in the legal world, the lawyers indicated: judicial protection of 
incapable adults, guardianship, curatorship and the measures provided for in Act No. 112/2016 
and Act No. 68/99. 

Some expressly mention the need for prior judicial authorisation for the execution of 
the deed. 

Many, however, said they were unaware of it, 

No information is known to the respondents as to the existence of effects/consequences 
arising in another State in relation to deeds drawn up in the interest of a vulnerable adult or 
their representative. 

With regard to the main questions or practical problems encountered by protected 
persons, their representatives or the competent authorities and courts, many professionals 
indicated that they were not aware of them; others stated that they had no difficulties in the 
application of legal rules. 

In one case, the focus was on procedural difficulties; in another, on the excessive 
length of the procedures that require judicial intervention, 

In addition, the frequent difficulty in caring for the person to be protected for long 
periods and supporting them was mentioned. 
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One professional identified the following problems: 
q the often unreasonable delays in obtaining authorisation to issue deeds; 
q bureaucratic obstacles on the part of the public and private sector (banks) in terms of: 

translations, ‘Italian’ documents that have no equivalent abroad (‘atti notori’ - notarial 
deeds), need for formalities unknown abroad, obstacles put in place by care institutions 
or doctors under the guise of privacy, which explains why the parents of fragile adults 
are ‘excluded’ from those who take care of them at that time for some reason; 

q economic conflicts of interest on the part of caregivers of fragile persons; 
q the lack of professionalism. 

Another lawyer pointed out that often: 
q there is a lack of relationship with social services and the referral social worker, or the 

family network is fragile and broken; 
q there are cases of loneliness, sometimes of abandonment; 
q guardianship judges are overloaded with cases. 

According to the COA of Viterbo, the main problems were those related to: 
q economic management; 
q international law; 
q lack of uniform legislation; 
q difficulties in relations with clients with the need for cultural mediation. 

Many lawyers indicated that they were not aware of any legal challenge to the deeds 
and documents produced with their involvement; others have ruled out that such a challenge 
ever took place; in one case, a complaint against the provision of the Guardianship Judge 
appointing the support administrator was reported. 

The majority of professionals responding to the questionnaire agreed that the 
development of digitalisation of communications and registers at European level would be 
beneficial. 

As for proposals to improve the protection of vulnerable adults in cross-border 
situations, they indicated: 

Ø the need for more precise training of practitioners, in all the fields concerned; 
Ø the need for greater professionalism of practitioners; 
Ø the need for practitioners to master at least one foreign language; 
Ø reduction of red tape; 
Ø identification and study of models and best practices of European countries with the 

most advanced systems; 
Ø simplification of the procedure; 
Ø speeding up of procedures; 
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Ø the adoption of common guidelines in order to make the legislation homogeneous and, 
consequently, the solution adopted in all the relevant States; 

Ø re-establishment of a computerised archive; 
Ø uniform legislation between all the contracting countries; 
Ø more resources; 
Ø the correct application of existing legislation, in particular the EU Charter of 

Fundamental Rights, with more frequent guidance and thematic comparisons thanks to 
the creation of more direct and faster response channels; 

Ø better knowledge of Member States' legislation and coordination between transnational 
institutions. 

4. Conclusions: identification of good practices – identification of critical issues 

The survey did not reveal good practices in the care of vulnerable adults in cross-border 
situations, something that was probably also due to the lack of ratification of the Hague 
Convention. 

National legislation that applies in the case of Italian citizens, in particular if they reside 
in the national territory, is generally considered sufficient and appropriate to protect adults 
with physical or mental difficulties. 

The difficulties that have arisen are more related to practical aspects: excessive 
bureaucracy, often too long delays in defining the procedures initiated to protect vulnerable 
people or in obtaining judicial authorisations allowing deeds to be drawn up in the interest and 
on behalf of the vulnerable adult; difficulties in finding documents attesting to the state of 
incapacity; absence of an easily consultable general register of persons under protection; etc. 

The situation in cross-border cases is much more complex. 
First of all, there is a lack of knowledge, information and above all training on the 

specific subject of the measures planned for their protection. 
All practitioners therefore felt that it was absolutely necessary to provide specific 

training in good time. 

With regard to the statistical aspects, given that only the judicial authority can 
electronically record the proceedings initiated for the protection of vulnerable adults, as already 
mentioned, the registers in use in the judicial offices allow a separate recording of the 
procedures related to measures for the protection of vulnerable adults (prohibition, incapacity, 
judicial protection of incapable adults), without any distinction between those that concern 
Italian citizens and those that have foreign elements. They also do not impose the assignment 
of an identification code. 
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The same is true for the registers of guardianships of totally incompetent persons, 
curatorships of partially incompetent persons and support administrations kept in each office of 
the guardianship judge. 

It is therefore impossible to obtain reliable statistics, except in cases where individual 
offices identify cross-border procedures themselves. 

The difficulties are compounded by the fact that Italy, like many other EU Member 
States, has not ratified the Hague Convention. 

The applicable rules when dealing with a vulnerable adult are identified through the 
aforementioned provisions of private international law on jurisdiction, (Article 3 - general rules 
for establishing Italian jurisdiction criteria set for jurisdiction by territory; Article 9 - rules for 
establishing Italian jurisdiction in matters of voluntary procedure; Article 44 - rules for 
establishing jurisdiction in matters of protection of the elderly), the applicable law (Article 43 - 
rules for establishing national law applicable to the protection of adults), recognition of foreign 
decisions (Article 64 - general conditions, Article 65 - recognition of foreign measures relating 
to the capacity of natural persons, Article 66 recognition of a non-contentious foreign decision, 
Article 67 - execution of foreign decisions and orders for non-contentious proceedings and 
challenges to non-contentious proceedings), so that, once the law is applicable, the difficulties 
corresponding to the national law of the beneficiary have been identified, relate to the 
availability of the foreign law, its interpretation and its application insofar as it is not contrary 
to public order, good morals and the general principles of the internal legal order. 

In light of what was expressed by the practitioners interviewed, the following steps are 
considered essential, in order to improve the protection of adults in an international situation 
within the EU: 

q timely training of practitioners, in all relevant areas, to ensure subject knowledge and 
increased professionalism; 

q uniform European legislation - given the lack of uniformity between the different legal 
systems - that is easily accessible by practitioners electronically; 

q the creation of a single European register of persons subject to protective measures, 
easily accessible online; 

q where it is not possible to standardise the relevant legislation at European level, the 
introduction of arrangements allowing an efficient exchange of information between the 
countries concerned, in order to provide an easily understandable internal regulatory 
framework; 

q the internal circulation of authorisation documents issued by foreign judicial authorities 
and the automatic validity of these measures in the countries of use; 

q coordination between transnational institutions and the dissemination of applied best 
practices. 
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Annex 4.5 Report from Portugal (PT) 
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1. Introduction	

1.1. The	political	and	social	context:	

Demographic	change	 in	Europe	and	 longer	 life	expectancy	have	 led	to	an	
increase	 in	 the	 number	 of	 elderly	 persons	 who	 are	 unable	 to	 protect	 their	
interests	due	 to	age-related	 illnesses	 (e.g.	Alzheimer's	disease).	 There	are	also	
other	 circumstances,	 independent	 of	 age,	 such	 as	 mental	 and	 physical	
disabilities,	 which	 may	 also	 be	 innate,	 in	 which	 an	 adult	 person's	 ability	 to	
provide	for	their	interests	may	be	impaired.	In	addition,	the	free	movement	of	
people	 has	 led	 to	 greater	 mobility	 of	 citizens,	 including	 those	 who	 might	 be	
considered	vulnerable	due	to	disability	or	age.	
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There	 are	 efforts1	 in	 the	 EU	 to	 promote	 better	 protection	 of	 vulnerable	
adults	with	an	 institutional	 reflection	 to	promote	a	European	 legal	 instrument	
dedicated	to	the	protection	of	vulnerable	adults	with	in	particular:	

- a	quest	to	abolish	the	exequatur	procedure	in	favour	of	a	simplified	
procedure	for	the	certification	of	decisions	so	that	they	can	be	enforced	in	
another	country;	

- the	establishment	of	common	forms;	
- the	creation	and	interconnection	of	national	registers;	and	
- the	digitalisation	of	these	procedures,	among	others.	

1.2. The	need	of	the	Commission:	

The	Commission	aims	to	establish	a	clear	legal	framework	that	guarantees	legal	
certainty	 and	 the	 effective	 exercise	 of	 the	 rights	 of	 vulnerable	 adults,	 making	 it	
possible	to	determine:	

i. the	court	or	authority	competent	to	take	and	monitor	a	long-term	
measure	or	an	urgent	measure;	

ii. the	applicable	law;	
iii. the	 conditions	 for	 recognition	 and	 enforcement	 of	 a	 decision	

adopted	in	another	Member	State.	

Hence,	there	is	a	need,	on	the	one	hand,	for	comparative	analysis	to	build	
this	 harmonised	 legal	 framework	 and,	 on	 the	 other	 hand,	 for	 feedback	 from	
comparative	 field	data,	 to	enable	an	objective	overview	of	 the	difficulties	 and	
promote	 the	 good	practices	 encountered	 in	 the	 field	by	 the	 stakeholders	 and	
______________________  
1	Here	are	some	examples:	

- The	 Charter	 of	 Fundamental	 Rights	 of	 the	 European	Union,	 and	more	 particularly	 its	 Article	 3	 guaranteeing	
everyone	the	right	to	physical	and	mental	integrity,	and	its	Article	21	on	non-discrimination;	

- Resolution	of	18	December	2008	containing	 recommendations	 to	 the	Commission	on	 the	 legal	protection	of	
adults:	cross-border	implications	(1);	

- The	European	Added	Value	Assessment	of	September	2016	prepared	by	the	European	Parliamentary	Research	
Service	(PE	531.383);	

- Hague	Convention	of	13	January	2000	on	the	International	Protection	of	Adults;	

- United	Nations	Convention	of	13	December	2006	on	the	Rights	of	Persons	with	Disabilities;	

- Recommendation	No.	R	(99)	1	of	23	February	1999	of	the	Committee	of	Ministers	of	the	Council	of	Europe	on	
the	principles	concerning	the	legal	protection	of	incapable	adults;	

- Recommendation	 CM/Rec(2009):	 11	 of	 9	 December	 2009	 of	 the	 Committee	 of	 Ministers	 of	 the	 Council	 of	
Europe	 on	 the	 principles	 concerning	 continuing	 powers	 of	 attorney	 and	 advance	 directives	 relating	 to	
incapacity;	

- report	of	3	April	2017	containing	recommendations	to	the	Commission	on	the	protection	of	vulnerable	adults; 
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partners	of	the	judicial	authority	

1.3. The	European	mission	statement	

The	European	Commission	has	contacted	the	European	Network	of	Justice	
Inspection	Services	(RESIJ)	to	ask	for	 its	support	 in	the	work	carried	out	by	the	
European	Commission	on	the	cross-border	protection	of	vulnerable	adults.	

Above	all,	the	Commission	wishes	to	be	able	to	establish	a	precise	state	of	
judicial	 cooperation	 between	 the	 authorities	 in	 matters	 relating	 to	 the	
protection	of	adults,	between	the	Member	States,	both	those	which	are	parties	
to	the	Hague	Convention	of	2000	and	those	which	have	ratified	this	instrument.	
It	 wishes	 to	 be	 able	 to	 identify	 problems	 and	 needs	 in	 terms	 of	 judicial	
cooperation,	 as	well	 as	 good	 practices,	 in	 particular	 by	 collecting	 quantitative	
and	qualitative	data	with	the	States	whose	justice	inspection	services	are	part	of	
RESIJ.	

1.4. The	European	inspection	mission	

The	 European	 inspection	 mission	 on	 the	 cross-border	 situation	 of	
vulnerable	adults	in	the	EU	brings	together	six	members	from	the	following	EU	
member	 states:	 Bulgaria	 (BG)	 Spain	 (ES),	 France	 (FR),	 Italy	 (IT),	 Portugal	 (PT),	
Romania	(RO).	Belgium	has	been	invited	as	an	observer,	but	is	not	taking	part	in	
this	mission.	

The	members	are	the	national	inspection	authorities	of	these	countries2.	

These	national	public	entities	are	also	members	of	the	European	Network	
of	National	Justice	Inspection	Services	(RESIJ)	and	are	structurally	attached	either	
to	the	Ministries	of	Justice	(FR/IT)	or	to	the	Councils	of	Justice	(BG/ES/PT)	or	still	
under	 the	 supervision	 of	 these	 councils	 but	 with	 an	 autonomous	 operating	
structure	(RO).	

RESIJ	was	created	in	2018	as	an	association	under	Belgian	law.	It	is	chaired	
by	France	and	brings	together	the	national	justice	inspection	services	of	Belgium,	
Portugal,	Italy,	Romania,	Bulgaria,	the	Czech	Republic	and	Spain.	

The	purpose	of	the	European	network	is	to	optimise	cooperation	between	
______________________  
2	The	French	General	Inspectorate	of	Justice,	the	Romanian	Judicial	Inspectorate,	the	Superior	Council	of	the	Portuguese	
Judiciary,	the	Inspection	Service	of	the	Italian	Ministry	of	Justice	and	finally	the	General	Council	of	the	Spanish	Judiciary.	
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the	 services	 carrying	out	 justice	 inspection	 tasks	within	 the	Member	 States	of	
the	European	Union	and	the	candidate	States	to	the	European	Union,	as	well	as	
to	promote	good	mutual	understanding	between	them.	

It	 devotes	 itself	 exclusively	 and	 directly	 to	 non-profit	 objectives	 of	
international	utility.	

In	 the	context	of	 the	uniform	development	of	 the	European	 judicial	area,	
the	association	aims	for	collaboration	between	its	members,	in	particular	on	the	
following	points:	

- the	 development	 of	 common	 standards	 for	 evaluating	 the	 activity	 and	
functioning	of	judicial	systems;	

- the	 definition	 of	 common	 guarantees	 of	 impartiality,	 ethics	 and	
competence	in	the	exercise	of	missions;	

- communication	and	analysis	of	the	structures	and	skills	of	members,	as	
well	as	exchanges	between	them.	

- the	exchange	of	experiences	 relating	 to	 the	 type	of	organisation	of	 the	
various	judicial	inspection	services	and	their	functioning;	

- the	 contribution	 to	 the	 evaluation	 of	 the	 effectiveness	 and	 quality	 of	
justice	at	European	level	and	in	particular	of	European	instruments	for	civil	and	
criminal	legal	assistance;	

- the	development	and	online	publication	of	tools	promoting	the	exchange	
of	 information	 and	 digital	 resources	 available	 in	 the	 countries	 and	 inspection	
services	concerned;	

- the	provision	of	expertise,	as	well	as	the	communication	of	experiences	
and	proposals	to	the	institutions	of	the	European	Union	and	other	national	and	
international	organisations.	
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1.5. The	national	inspection	mission	

The	 Superior	 Council	 of	 the	 Judiciary	 (hereinafter	 ‘SCJ’)	 is	 the	 superior	
management	 and	 disciplinary	 body	 of	 the	 Judges	 of	 the	 Judicial	 Courts	 of	
Portugal.	

Indeed,	 the	 SCJ	 is	 responsible	 for	 assessing	 the	 professional	 value	 and	
exercising	 disciplinary	 action	 and,	 in	 general,	 for	 performing	 all	 acts	 of	 an	
identical	 nature	 in	 relation	 to	 judicial	 magistrates	 (Article	 149,	 No.	 1	 of	 the	
Statute	 of	 judicial	magistrates,	 hereinafter	 ‘EMJ’).	 To	 this	 end,	 the	 SCJ	 has	 an	
inspection	service	which,	in	turn,	is	made	up	of	judicial	inspectors	and	inspection	
secretaries,	whose	framework	is	established	by	the	SCJ	(Article	160	of	the	EMJ).	

The	 inspection	 services	 of	 the	 SCJ	 exercise	 auxiliary	 functions	 of	 analysis	
and	control	of	the	management	of	the	courts,	as	well	as	the	evaluation	of	the	
merit	and	discipline	of	the	judicial	magistrates.	

In	 this	 context,	 the	 responsibilities	 of	 the	 inspection	 services	 include	 the	
following:	

- To	provide	 the	Superior	Council	of	 the	 Judiciary	with	 full	 knowledge	of	
the	situation,	needs	and	deficiencies	of	the	court	services	in	order	to	allow	it	to	
take	the	necessary	measures.	

- To	provide	judicial	magistrates	with	elements	to	improve	and	standardise	
judicial	 services,	 and	 inform	 them	 of	 good	 practices	 in	 the	 management	 of	
proceedings	that	are	appropriate	to	achieve	a	more	efficient	administration	of	
justice	(cf.	Article	160	of	the	EMJ).	

Thus,	 the	 inspections,	 as	 part	 of	 their	 remit,	 aim	 to	 contribute	 to	 the	
improvement	 of	 the	 quality	 of	 the	 judicial	 system,	 focusing	 on	 the	 areas	 of	
effectiveness,	 efficiency	 and	 rationalisation	 of	 procedural,	 administrative	 and	
management	 practices	 (Article	 1,	 No.	 1	 of	 the	 SCM	 Inspection	 Services	
Regulations).	

The	inspection	mission	on	the	cross-border	situation	of	vulnerable	adults	in	
Portugal	 included	 the	participation	of	 a	member	of	 the	SCJ	 (the	 Judge	of	 Law	
Sofia	Silva),	a	Judicial	Inspector	(the	Judge	of	the	Court	of	Appeal	Artur	Oliveira),	
the	Head	of	the	Support	Cabinet	for	the	Vice-President	and	Members	of	the	SCJ	
and	an	Advisor	from	the	same	Cabinet	(César	de	Melo).	
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1.6. Methodology	 and	 scope	 of	 the	 inspection	mission	 (legal	 terminology	
for	the	protection	of	vulnerable	adults)	

The	 evaluation	 of	 the	 European	 cross-border	 protection	 of	 vulnerable	
adults	aims	to:	

- present	 the	 national	 framework	 for	 the	 protection	 of	 vulnerable	
adults	for	informative	and	comparative	purposes;	

- highlight	national	 issues	and	good	practices	encountered	 in	 cross-
border	monitoring	of	the	care	of	vulnerable	adults;	

- propose	improvements	by	writing	recommendations.	

A	preliminary	assessment	of	the	national	situations	was	carried	out,	using	a	
collection	of	data,	which	was	based	on:	

- an	 analysis	 of	 the	 legislation:	 identification,	 collection	 and	
knowledge	 of	 the	 legal	 regime.	 A	 comparative	 analysis	 grid	 has	 been	
constructed	(see	Annex	I).	

- A	 list	 of	 persons	 to	 be	 interviewed,	 namely	 judges	 (at	 the	
competent	courts	of	first	instance	and	courts	of	appeal),	prosecutors	and	
the	central	authority	within	the	meaning	of	the	Hague	Convention	(at	the	
office	 of	 the	 Attorney	 General)	 and	 civil	 registrars	 (at	 the	 Institute	 of	
Registration	and	Notaries)	was	drawn	up	(see	Annex	II).	

- The	 consultation	 was	 carried	 out	 by	 completing	 questionnaires	
specifically	designed	in	line	with	the	role	performed	by	each	recipient,	and	
also	by	interviews	with	them.	The	objective	of	these	questionnaires	is	to	
enable	the	mission	to	collect	the	following	data	in	a	coordinated	manner:	

i. quantitative	 data	 on	 the	 number	 of	 cases	 handled	 by	 the	 bodies	
consulted	with	regard	to	the	protection	of	vulnerable	adults	which	include	
foreign	elements	involving	cross-border	processing	or	monitoring	

ii. qualitative	data	on	 the	way	 in	which	 these	cross-border	elements	
are	 handled	 (to	 identify	 the	 practice	 of	 the	 bodies	 consulted	 and	 their	
difficulties,	 as	 well	 as	 the	 concrete	 obstacles	 encountered	 by	 the	
protected	persons,	their	representatives,	lawyers	or	agents)	

- feedback,	 case	 analyses	 and	 development	 of	 the	 results	 of	 the	
consultations.	
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2. Presentation	 of	 the	 national	 protection	 organisation:	 The	
legal	regime	of	the	supported	adult	

As	 a	 rule,	 citizens	 over	 the	 age	of	 18	 exercise	 their	 rights	 personally	 and	
freely,	take	care	of	their	property	and	fulfil	their	obligations	without	resorting	to	
the	help	of	third	parties.	However,	this	is	not	always	the	case.	

The	supported	adult	regime	appears	to	be	a	mechanism	for	preserving	the	
autonomy	of	citizens	who,	for	various	reasons,	cannot	exercise	their	rights,	fulfil	
their	 duties	 or	 take	 care	 of	 their	 assets,	 consciously	 and	 freely,	 without	 the	
support	of	 third	parties.	 In	other	words,	 the	 legal	 regime	 for	supported	adults	
aims	 to	 protect	 those	who,	 for	whatever	 reason,	 are	 unable	 to	manage	 their	
person	or	their	property	without	supervision.	

The	legal	regime	for	supported	adults	has	been	in	force	since	10	February	
2019	and	has	replaced	the	previous	incapacity	regimes	-	declaration	of	general	
incapacity	(Interdição)	and	declaration	of	partial	incapacity	(Inabilitação).	

Contrary	 to	 what	 happened	 with	 persons	 declared	 incapable	 and	 the	
disabled,	the	new	regime	has	become	more	flexible	and	adaptable	to	different	
realities.	 It	 favours	 the	 well-being	 and	 recovery	 of	 the	 supported	 persons,	
allowing	 them	greater	 autonomy,	 respecting	 their	will	 and	 the	 full	 exercise	of	
their	rights	and	the	fulfilment	of	their	duties.	Thus,	the	new	regime	intends	to	
restrict	the	enjoyment	of	their	rights	as	little	as	possible,	with	the	exception	of	
the	limitations	imposed	by	law	or	by	a	sentence.	

From	a	replacement	model,	we	have	moved	on	to	a	follow-up	model,	more	
compatible	with	the	rights	of	the	supported	persons.	

Instead	of	a	guardian	or	curator,	there	will	now	be	a	supporting	person	who	
will	assist	the	beneficiary	in	decision-making.	

It	should	be	noted	that	there	will	be	no	follow-up	whenever	the	duties	of	
assistance	and	cooperation	to	which	a	family	member	or	a	spouse,	for	example,	
are	bound	are	sufficient	to	protect	the	person.	

As	in	the	old	regime,	the	court	decides	whether	or	not	there	are	sufficient	
grounds	to	determine	the	action	to	be	taken.	

Support	 is	 requested	 by	 the	 beneficiary	 themselves	 or,	 with	 their	
authorisation,	 by	 their	 spouse,	 by	 their	 unmarried	 partner,	 by	 any	 successor	
relative	or,	independently	of	the	authorisation,	by	the	Public	Prosecutor's	Office.	
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The	 judge	 may	 cancel	 the	 beneficiary's	 authorisation	 when,	 given	 the	
circumstances,	 the	 latter	 cannot	 give	 it	 freely	 and	 knowingly,	 or	 when	 they	
consider	that	there	is	a	reasonable	basis	to	do	so.	

The	beneficiary's	authorisation	withdrawal	 request	can	be	combined	with	
the	control	request.	

The	 court	 will	 conduct	 a	 personal	 and	 direct	 hearing	 of	 the	 supported	
person,	 determining	 the	 specific	measures	 to	 be	 applied	 in	 each	 case,	 and	 in	
particular,	the	scope	and	extent	of	the	supporting	person's	intervention,	thereby	
moving	 away	 from	 the	 situation	 of	 ‘general	 incapacity’	 which	 applied	 to	
incapacitated	persons	and	which	the	law	equated	with	minors.	

In	 accordance	with	 the	new	philosophy	underlying	 the	new	 legal	 regime,	
the	 supported	 adult	 regime	 also	 guarantees	 the	 beneficiary	 (or	 their	 legal	
representative)	 the	 choice	 of	 their	 supporting	 person	 (Article	 143	 No.	 1	 Civil	
Code).	

It	 will	 therefore	 be	 up	 to	 the	 beneficiary	 to	 choose	 who	 will	 be	 their	
supporting	 person(s)	 and	 the	 court	will	 have	 to	 accept	 this	 choice,	 unless	 the	
beneficiary	is	unable	to	make	a	free	and	informed	choice.	

The	flexibility	of	the	measures	to	be	applied	allows	the	judge	to	choose	and	
adapt	 the	measures	 that	 are	 best	 suited	 to	 each	 specific	 case,	 while	 limiting	
them	to	what	is	strictly	necessary.	

2.1. Beneficiary	of	these	measures	

The	beneficiary	of	 these	measures	 is	 a	person	over	 the	age	of	17	who	 is	
unable,	whether	for	health,	disability	or	behavioural	reasons,	to	fully	personally	
and	consciously	exercise	their	rights	or	perform	their	daily	tasks.	

2.2. Competent	authority	

Support	measures	can	only	be	ordered	by	the	court.	

For	territorial	reasons,	the	competent	court	is	the	one	that	results	from	the	
residual	 criterion	 established	 in	 Article	 80,	 paragraph	 1	 of	 the	 Code	 of	 Civil	
Procedure,	the	domicile	of	the	beneficiary.	

The	 local	civil	 courts	and	the	courts	of	general	 jurisdiction	are	competent	
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for	 the	 subject	 matter	 (Article	 130,	 paragraph	 1,	 of	 the	 Organic	 Law	 of	 the	
Judicial	System)	

2.3. Profile	of	supporting	people	

The	supporting	person,	who	is	of	full	age	and	in	full	exercise	of	their	rights,	
is	 designated	 by	 a	 judge,	 at	 the	 choice	 of	 the	 beneficiary	 or	 their	 legal	
representative.	In	the	absence	of	choice3,	control	is	entrusted	to	the	person	who	
best	 protects	 the	 interests	 of	 the	 beneficiary,	 with	 the	 following	 order	 of	
preference	being	determined,	although	it	is	not	exhaustive:	

- de	jure	or	de	facto	spouse	who	is	not	separated;	
- unmarried	partners;	
- either	parent;	
- person	designated	by	the	parents	or	the	person	exercising	parental	

responsibilities;	
- adult	children;	
- any	grandparent;	
- a	 person	 designated	 by	 the	 institution	 in	 which	 the	 beneficiary	 is	

placed;	
- a	 representative	 to	 whom	 the	 supported	 person	 has	 conferred	

powers	of	representation	or	another	trustworthy	person.	

As	 a	 general	 rule,	 the	 spouse,	 descendants	 and	 ascendants	 cannot	 be	
excused	 or	 exonerated	 and	 the	 law	 provides	 that	 more	 than	 one	 supporting	
person	 can	 be	 appointed	 at	 the	 same	 time,	 with	 different	 functions.	 The	
supporting	person	has	the	duty	to	refrain	from	acting	in	a	situation	where	they	
have	a	conflict	of	interest.	

The	Public	Prosecutor's	Office,	the	supported	person,	their	spouse,	de	facto	
partner	or	any	relative	succeeding	them	and	the	supporting	person	may	ask	the	
court	to	replace	the	person	who	performs	the	duties	of	supporting	person.	

The	 court	 will	 analyse	 the	 reasons	 invoked	 for	 the	 replacement	 of	 a	

______________________  
3	Judgement	of	the	Porto	Court	of	Appeal	of	24	October	2019	(case	887/18.0T8PVZ.P1):	In	support	actions	
for	 adults,	 the	 legal	 entity	 that	 owns	 the	 establishment	 where	 the	 adult	 who	 has	 been	 committed	 is	
housed	 has	 the	 right	 to	 appeal	 against	 the	 decision	 designating	 the	 director	 as	 the	 adult's	 supporting	
person.	The	appointment	of	the	director	of	the	institution	in	which	the	minor	is	staying	must	be	the	last	
solution	to	be	considered	and	must	only	be	considered	when	the	possibility	of	appointing	a	person	from	
the	personal	and	family	entourage	of	the	supported	person	is	totally	excluded	and	when	the	choice	can	
only	relate	to	foreign	individuals,	without	any	personal	or	affective	link	with	the	supported	person.	
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supporting	person	and	will	decide	whether	they	justify	it	(Article	149	of	the	Civil	
Code).	

The	supporting	person	must	refrain	from	acting	in	any	situation	where	they	
have	a	conflict	of	interest	with	the	supported	person.	Failure	to	do	so	shall	have	
the	 same	 consequences	 as	 for	 the	 conclusion	of	 a	 transaction	with	oneself.	 If	
necessary,	 it	 is	up	 to	 them	to	ask	 the	court	 for	authorisation	or	 the	measures	
that	suit	them	concretely.	

The	supporting	person	performs	their	duties	free	of	charge,	but,	they	may	
be	reimbursed	for	the	costs	incurred	by	the	support.	

The	supporting	person	must	also	be	accountable	to	the	supported	person	
and	to	the	court	when	their	functions	cease,	or	while	they	are	pending	if	this	is	
legally	determined.	

In	the	exercise	of	their	function,	the	supporting	person	gives	priority	to	the	
well-being	and	recovery	of	the	supported	person,	with	the	diligence	required	of	
a	good	father,	in	the	specific	situation	considered.	The	supporting	person	must	
maintain	 constant	 contact	 with	 the	 supported	 person	 and	 visit	 them	 at	 least	
once	a	month,	or	at	other	intervals	that	the	court	deems	appropriate.	

2.4. Scope	and	content	of	monitoring	

Vigilance	should	be	kept	to	a	minimum.	However,	depending	on	the	case	
and	 whatever	 the	 request,	 the	 judge	 may	 entrust	 the	 support	 person	 with	
functions	related	to	the	following	regimes:	

- the	 exercise	 of	 parental	 responsibilities	 or	 the	 means	 of	 fulfilling	
them;	 general	 or	 special	 representation	 with	 express	 indication	 of	
the	categories	of	acts	for	which	it	is	necessary;	

- total	or	partial	administration	of	assets;	
- prior	authorisation	to	carry	out	certain	acts	or	categories	of	acts	and	

interventions	of	another	type,	duly	substantiated.	

Disposal	of	real	estate	always	require	prior	and	specific	authorisation	from	
the	court.	

The	 supporting	 person	 must	 ensure	 the	 well-being	 and	 recovery	 of	 the	
supported	 person,	maintaining	 constant	 contact	with	 them.	 Visits	must	 be	 at	
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least	monthly	or	otherwise	at	periods	which	the	court	deems	appropriate.	

Vigilance	ceases	or	is	modified	by	a	court	decision	noting	the	cessation	or	
modification	of	the	reasons	for	the	support,	and	the	effects	of	the	decision	may	
be	 retroactive	 to	 the	date	on	which	 the	 cessation	or	modification	 in	question	
took	place.	

The	decision	that	determined	the	follow-up	can	be	reviewed	at	any	time,	
depending	on	the	progress	of	the	supported	person.	 In	addition,	this	review	is	
mandatory	every	five	years	(Article	155	of	the	Civil	Code).	

Legal	representation	follows	the	system	of	guardianship,	with	the	necessary	
adaptations,	and	the	court	may	dispense	with	the	creation	of	a	family	council.	

The	rules	of	the	Civil	Code	relating	to	the	appointment	of	an	administrator	
apply,	with	 the	necessary	adaptations,	 to	 the	 total	or	partial	administration	of	
property	(Article	1967	et	seq.).	

2.5. Mandate	for	the	management	of	someone's	interests	

Anticipating	 a	 possible	 and	 future	 need	 for	 follow-up,	 the	 adult	 can	
conclude	a	mandate	which	aims	to	manage	their	interests.	This	mandate	can	be	
concluded	 with	 or	 without	 power	 of	 representation	 and	 follows	 the	 general	
regime	and	specifies	the	rights	at	stake	and	the	scope	of	any	representation,	as	
well	as	all	other	elements	or	conditions	of	exercise.	

The	mandate	is	freely	revocable	by	the	person	who	gave	it.	

When	support	is	ordered,	the	court	relies	on	all	or	part	of	the	mandate,	and	
takes	 it	 into	account	 in	defining	the	scope	of	protection	and	 in	appointing	 the	
support	 person.	 However,	 the	 court	 can	 terminate	 the	 mandate	 when	 it	 is	
reasonable	to	suppose	that	the	will	of	the	mandator	was	to	revoke	it.	

2.6. Rights	of	supported	persons	

Supported	persons	are	free	to	exercise	their	personal	rights	and	to	conduct	
everyday	business,	unless	the	law	or	a	court	decision	provides	otherwise.	

The	 person’s	 rights	 include,	 among	 others,	 the	 right	 to	 marry	 or	 form	
partnerships,	to	procreate,	adopt	children	or	have	them	adopted,	to	care	for	and	
educate	children	or	adopted	persons,	to	choose	a	profession,	to	move	within	the	
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country	 or	 abroad,	 to	 establish	 their	 domicile	 and	 residence,	 to	 establish	
relations	with	whomever	they	wish	and	to	make	a	will.	

In	case	of	emergency,	hospitalisation	may	be	requested	immediately	by	the	
supporting	person,	subject	to	ratification	by	the	judge.	

2.7. Procedural	aspects	

In	 matters	 of	 civil	 procedure,	 the	 adult	 support	 process	 is	 of	 an	 urgent	
nature	and,	with	the	necessary	adaptations,	the	provisions	of	voluntary	judicial	
procedure	concerning	the	powers	of	the	judge,	the	criteria	for	judgment	and	the	
modification	of	decisions	according	to	new	circumstances	apply	to	it.	

At	 any	 time	 during	 the	 procedure,	 the	 precautionary	 measures	 that	 the	
situation	justifies	may	be	requested	or	ordered	ex	officio.	

Application,	review	and	decision	

In	the	initial	application,	the	applicant	must	also:	

a) state	the	facts	which	justify	its	legitimacy	and	which	justify	the	protection	
of	the	adult	by	monitoring;	

b) request	the	support	measure(s)	they	deem	appropriate;	

c) indicate	 who	 should	 be	 the	 supporting	 person	 and,	 if	 applicable,	 the	
composition	of	the	family	council;	

d) indicate	how	and	to	what	extent	the	final	decision	is	to	be	publicised;	

e) gather	the	elements	indicating	the	alleged	clinical	situation.	

The	request	must	be	accompanied	by	all	available	documents	concerning	
the	beneficiary	as	well	as	 the	respective	 family	 (for	example,	birth	certificates,	
copy	of	clinical	and	medical	documentation	relating	to	the	incapacity	or	of	the	
mandate	 for	 follow-up	 in	 cases	 where	 it	 exists).	 When	 it	 is	 instituted	 by	 the	
Public	Prosecutor's	Office,	 the	adult	beneficiary	of	 the	support	 is	exempt	 from	
the	costs	of	the	procedure.	

The	 judge	 decides,	 given	 the	 file,	 on	 the	 type	 of	 publication	 at	 the	
beginning,	during	the	course	and	at	the	final	decision	of	the	trial.	

Publication	at	the	beginning,	during	the	course	and	at	the	final	decision	is	
limited	 to	what	 is	 strictly	 necessary	 to	 defend	 the	 interests	 of	 the	 supported	
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person	and	of	third	parties,	and	is	decided	by	the	court,	taking	into	account	the	
circumstances	of	the	case.	

If	the	procedure	needs	to	continue	and	the	applicant	for	the	measure	is	not	
the	beneficiary,	 the	 judge	decides	on	 its	 immediate	service	by	 the	means	 that	
they	estimate,	according	to	the	circumstances,	to	be	the	most	effective.	

The	beneficiary's	response	is	followed	by	the	initial	request,	within	10	days.	

Once	the	pleadings	are	over,	the	judge	analyses	the	elements	submitted	by	
the	 parties,	 decides	 on	 the	 evidence	 requested	 by	 them	 and	 orders	 the	
necessary	 steps	 they	 deem	 appropriate,	 and	 may	 also	 appoint	 one	 or	 more	
experts.	

In	all	cases,	the	judge	must	always	conduct	a	personal	and	direct	hearing	of	
the	beneficiary,	if	necessary	by	going	to	see	them.	

If	 the	 judge	 orders	 it,	 a	 report	 is	 drawn	 up	 by	 an	 expert	 or	 experts	
specifying,	as	far	as	possible,	the	condition	from	which	the	beneficiary	suffers,	its	
consequences,	 the	 probable	 date	 of	 its	 appearance	 and	 the	 recommended	
means	of	support	and	treatment.	

Once	the	necessary	elements	have	been	compiled,	the	judge	appoints	the	
supporting	person	and	defines	the	support	measures	they	deem	necessary	and,	
if	possible,	sets	the	date	from	which	the	measures	ordered	become	appropriate.	

The	 order	 decreeing	 the	 support	 measures	 must	 expressly	 refer	 to	 the	
existence	of	an	advance	directive	(testamento	vital4)	and	a	power	of	attorney	for	
health	 care5	and	guarantee	 the	 respect	of	 the	wishes	previously	expressed	by	
the	supported	person.	

The	 death	 of	 the	 beneficiary	 terminates	 the	 proceedings.	 The	 support	
measures	may,	at	any	time,	be	reviewed	or	lifted	by	the	court,	if	the	progress	of	
the	beneficiary	justifies	it.	

______________________  
4	A	unilateral	document,	freely	revocable	at	any	time	by	itself	at	any	time,	in	which	a	person	of	legal	age	and	who	
has	not	been	legally	prevented	from	doing	so	expresses	in	advance	their	free	and	informed	will	concerning	health	
care	that	 they	wish	or	do	not	wish	to	receive,	 in	 the	event	that	 for	any	reason	whatsoever	they	are	unable	to	
express	their	wishes	personally	and	autonomously.	
Content	of	the	‘testamento	vital’	(Article	2	paragraph	2	of	Act	No.	25/2012,	of	16	July):	

- receiving	or	refusing	certain	care;	
- experimental	treatments;	
- participation	in	scientific	research	programmes	or	clinical	trials.	

5	A	document	by	which	a	person	receives	powers	of	representation	in	matters	of	health	care,	voluntarily	and	free	
of	charge,	so	that	they	can	exercise	them	if	they	are	unable	to	express	their	will	personally	and	autonomously.	
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Effects	of	the	decision	

Once	the	support	decision	has	become	final:	

• the	beneficiary's	assets	may	be	listed,	by	seizure,	at	the	request	of	
the	applicant,	 the	supported	person,	 the	supporting	person	or	 the	
Department	of	Public	Prosecution;	

• the	 rules	 of	 compulsory	 registration	 of	 decisions	 concerning	
parental	 authority	 and	 the	 consequences	 of	 the	 absence	 of	
registration	(with	the	necessary	adaptations)	are	applied;	

• the	 supporting	 person	 may	 request	 the	 cancellation	 of	 acts	
performed	after	 the	 judge's	 communications	 to	 credit	 institutions,	
financial	 intermediaries,	 civil,	 land	 or	 commercial	 registry	 offices,	
company	 boards	 of	 directors	 or	 any	 other	 entity,	 when	 they	 are	
covered	by	the	support	measures.	

Appealing	the	decision	

It	is	possible	to	appeal	the	decision	relating	to	the	support	measure	and	the	
applicant,	 the	supported	person	and,	as	an	assistant,	 the	support	person	have	
standing	(Article	901	of	the	Code	of	Civil	Procedure).	

2.7. Partners	of	the	judge	who	carry	out	the	measures	

Since	the	support	person	is	endowed	with	powers	of	representation	within	
the	 framework	 of	 guardianship	 (always	 applicable	 to	 minors),	 the	 court	 may	
decide	 to	waive	 the	 constitution	of	 the	 family	 council	 or	 consider	 that,	 taking	
into	 account	 the	 importance	 or	 the	 nature	 of	 the	measures	 to	 be	 taken,	 the	
existence	of	more	or	less	substantial	assets	or	for	other	reasons,	it	is	necessary	
to	constitute	one	(Article	145	of	the	Civil	Code).	

The	 family	 council	 is	 made	 up	 of	 two	 people,	 who	 are	 referred	 to	 as	
councillors	and	are	preferably	 relatives,	 if	possible	one	 from	the	maternal	 line	
and	 the	 other	 from	 the	 paternal	 line,	 people	with	 ties	 of	 friendship	with	 the	
incapable	person,	or	 friends	or	neighbours	who	may	 take	an	 interest	 in	 them,	
and	is	chaired	by	the	Public	Prosecutor.	

The	 Public	 Prosecutor	 is	 responsible	 for	 supervising	 the	 activity	 of	 the	
supporting	 person	 and	 giving	 an	 opinion	 whenever	 deemed	 appropriate	 and	
necessary	 and	 when	 the	 interests	 of	 the	 incapable	 person	 may	 be	 at	 stake	
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(health,	income,	administration	of	property,	etc.).	

2.8. Compulsory	committal	

In	addition	to	the	supported	adult	process	referred	to	above,	the	protection	
of	an	adult	or	a	minor	suffering	from	a	psychological	abnormality	is	also	ensured	
by	 a	 specific	 process,	 called	 compulsory	 committal,	 which	 takes	 place,	 in	
particular,	when	the	only	means	of	ensuring	treatment	is	committal,	or	because	
the	 patient	 does	 not	 voluntarily	 accept	 this	 treatment	 or	 does	 not	 have	 the	
understanding	or	the	capacity	to	assess	their	clinical	situation,	and	it	constitutes	
actual	deprivation	of	liberty.	

This	process	is	governed	by	Act	No.	36/98	of	24	July	on	Mental	Health,	as	
amended	by	Act	No.	49/2018	of	14	August	2018.	

The	courts	of	criminal	 jurisdiction,	namely	the	 local	criminal	courts	where	
they	exist	in	the	competent	court	(area	of	residence	of	the	internee)	or,	 in	the	
absence	of	a	specialised	court,	the	courts	of	general	jurisdiction	(which	deal	with	
both	civil	and	criminal	proceedings),	are	competent	to	carry	out	this	procedure.	

Under	this	law,	a	person	who	has	a	serious	psychological	abnormality	that	
creates,	under	this	law,	a	situation	of	endangerment	to	legal	assets	of	significant	
value,	whether	of	their	own	or	others,	of	a	personal	or	property	nature,	and	who	
refuses	 to	 undergo	 the	 necessary	 medical	 care,	 may	 be	 admitted	 to	 an	
appropriate	 institution.	 A	 person	 suffering	 from	 a	 serious	mental	 abnormality	
who	does	not	have	the	necessary	understanding	to	appreciate	the	meaning	and	
the	 scope	 of	 consent	 can	 also	 be	 admitted	 when	 the	 absence	 of	 treatment	
seriously	impairs	their	condition	(cf.	Article	12	of	the	aforementioned	law).	

The	legal	representative	of	a	minor,	an	adult's	supporting	person	when	the	
latter	 cannot,	 because	of	 the	order,	 exercise	 their	 personal	 rights,	 any	person	
entitled	to	request	a	support	measure	(action	provided	for	by	the	Code	of	Civil	
Procedure),	public	health	authorities	and	the	Department	of	Public	Prosecution	
have	a	legitimate	right	to	request	compulsory	committal.	

As	far	as	possible,	hospitalisation	is	replaced	by	outpatient	treatment.	

The	 restrictions	 on	 fundamental	 rights	 resulting	 from	 compulsory	
hospitalisation	 are	 those	 that	 are	 strictly	 necessary	 and	 suitable	 for	 the	
effectiveness	 of	 the	 treatment	 as	 well	 as	 for	 the	 safety	 and	 normality	 of	 the	
operation	of	the	establishment.	
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Thus,	 the	 person	who	 has	 been	 committed	 retains	 the	 rights	 granted	 to	
persons	hospitalised	in	general	hospitals,	such	as:	

• to	be	informed	and,	if	necessary,	clarified	on	their	rights;	
• to	be	informed	of	the	reasons	for	the	deprivation	of	liberty;	
• to	be	assisted	by	a	legal	adviser,	whether	appointed	or	not,	and	to	

be	able	to	communicate	with	that	adviser	in	private;	
• to	 appeal	 against	 the	 committal	 decision	 and	 the	 decision	

confirming	it;	
• to	vote,	according	to	the	terms	of	the	law;	
• to	send	and	receive	correspondence;	and	
• to	communicate	with	the	monitoring	committee.	

The	 law	 also	 provides	 for	 the	 possibility	 of	 compulsory	 and	 urgent	
committal	 of	 someone	 with	 a	 psychological	 abnormality	 when	 there	 is	 an	
imminent	 risk	 to	 the	 aforementioned	 legal	 assets,	 namely	 due	 to	 an	 acute	
deterioration	 in	 their	 condition	 (as	 is	 the	 case,	 for	 example,	 of	 patients	
diagnosed	with	psychoses	who	decompensate	due	to	lack	of	medication	or	who	
develop	acute	psychotic	episodes).	

In	 emergency	 situations,	 a	 mental	 patient	 can	 be	 taken	 to	 a	 hospital	
(psychiatric	emergency	unit	closest	 to	 the	place	of	departure)	by	 the	police	or	
the	 public	 health	 authorities,	 ex	 officio	 or	 on	 request,	 in	 order	 to	 undergo	 a	
clinical-psychiatric	evaluation.	

If	 the	clinical-psychiatric	evaluation	concludes	 that	committal	 is	necessary	
and	 the	 person	 being	 committed	 opposes	 it,	 the	 establishment	 immediately	
informs	the	judicial	court	competent	in	the	field	of	their	admission,	with	a	copy	
of	the	mandate	and	the	evaluation	report.	

In	this	case,	the	judge	appoints	the	defender	and	informs	the	Department	
of	Public	Prosecution	in	the	file.	

Once	the	measures	deemed	necessary	have	been	taken,	the	judge	decides	
whether	or	not	to	hold	the	internee,	within	a	maximum	period	of	48	hours	from	
the	deprivation	of	liberty.	The	decision	is	communicated	to	the	competent	court,	
to	the	person	who	has	been	committed,	to	the	closest	relative	 living	with	that	
person	or	to	the	person	living	with	that	person	under	conditions	similar	to	those	
of	a	spouse	and	to	the	attending	physician.	

The	establishment	informs	the	court	every	two	months	of	the	development	
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of	 the	 committed	 person’s	 condition,	 with	 a	 view	 to	 replacing	 the	 committal	
with	compulsory	outpatient	treatment	as	soon	as	possible.	

When	 the	 clinical	 assessment	 concludes	 that	 committal	 is	 not	 necessary,	
the	mentally	ill	person	is	immediately	released.	

This	 procedure,	 which	 only	 aims	 to	 guarantee	 the	 treatment	 of	 the	
mentally	 ill	when	the	dangers	provided	 for	by	 law	are	verified,	 obviously	does	
not	dispense	with	the	implementation	of	the	support	process	for	adults,	of	a	civil	
nature,	 to	 which	 we	 have	 already	 referred,	 which	 aims	 to	 designate	 the	
supporting	person	and	to	represent	them	in	the	situations	provided	for	by	law.	

2.9. Applicable	private	international	law	rules	

Participation	in	international	conventions	

Portugal	 ratified	 the	 2000	 Hague	 Convention	 on	 14	 March	 2018,	 and	 it	
entered	into	force	on	1	July	2018.	

Portugal	 also	 ratified	 the	 United	 Nations	 Convention	 on	 the	 Rights	 of	
Persons	with	Disabilities	on	23	September	2009,	and	it	entered	into	force	on	23	
October	2009.	

Conflict	rules	

Personality	rights,	with	regard	to	their	existence,	protection	and	restrictions	
on	their	exercise	are	governed	by	the	personal	law	of	the	individual	(Article	27(1)	
of	the	Civil	Code).	Guardianship	and	other	similar	regimes	must	be	governed	by	
the	personal	law	of	the	individual	(Article	30	of	the	Civil	Code).	The	personal	law	
is	 that	of	 the	nationality	of	 the	 individual	 (Article	31,	paragraph	1,	of	 the	Civil	
Code).	

Referral	(general	principle)	

The	 reference	 of	 the	 conflict	 rules	 to	 any	 foreign	 law	 is	 the	 only	way	 to	
determine	 the	 application	 of	 the	 domestic	 provisions	 of	 that	 law,	 unless	
otherwise	specified.	
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Referral	to	the	law	of	a	third	State	

If	the	Portuguese	conflict	of	laws	rules	refer	to	foreign	legislation,	it	is	this	
law	which	must	apply	 (Article	16	of	the	Civil	Code).	 If	 the	private	 international	
law	of	the	legislation	covered	by	the	Portuguese	conflict	rule	refers	to	another	
legislation	 and	 the	 latter	 considers	 itself	 competent	 to	 settle	 the	 case,	 the	
internal	 law	of	 this	 legislation	must	be	applied	 (Article	17,	paragraph	1,	of	 the	
Civil	Code).	However,	this	does	not	apply	if	the	law	referred	to	by	the	Portuguese	
conflict	 rules	 is	 personal	 law	 and	 the	 interested	 party	 habitually	 resides	 in	
Portuguese	territory	or	in	a	country	whose	conflict	rules	deem	the	internal	law	
of	the	State	of	their	nationality	competent	(Article	17,	paragraph	2,	of	the	Civil	
Code).	This	exception,	however,	does	not	apply	 in	cases	of	guardianship	 if	 the	
national	 law	 indicated	 by	 the	 conflict	 of	 laws	 reverts	 to	 the	 law	 where	 the	
immovable	property	is	situated	and	this	law	deems	itself	competent	to	settle	the	
case	(Article	17,	paragraph	3,	of	the	Civil	Code).	

Referral	to	Portuguese	law	

If	the	private	international	law	of	the	legislation	designated	by	the	conflict	
of	 laws	 rules	 reverts	 to	 Portuguese	 domestic	 law,	 this	 is	 the	 applicable	 law	
(Article	 18,	 paragraph	 1,	 of	 the	 Civil	 Code).	 However,	 in	 cases	 involving	
someone's	 personal	 status,	 Portuguese	 law	 is	 only	 applicable	 if	 the	 person	
concerned	has	 their	habitual	 residence	 in	Portuguese	 territory	or	 if	 the	 law	of	
the	 country	 of	 this	 residence	 considers	 the	 Portuguese	 national	 law	 to	 be	
competent	as	well	(Article	18,	paragraph	2,	of	the	Civil	Code).	

The	aforementioned	rules	cease	when	their	application	results	in	the	nullity	
or	ineffectiveness	of	a	legal	act	that	would	be	valid	or	effective	according	to	the	
rule	established	in	Article	16,	or	the	illegitimacy	of	a	State	that	would	otherwise	
be	legitimate.	

The	provisions	of	 the	same	articles	also	cease	 if	 the	foreign	 law	has	been	
designated	by	the	interested	parties,	in	cases	where	designation	is	permitted.	

2.10. Conditions	for	recognition	and	enforcement	of	a	foreign	decision	

Unless	 otherwise	 provided	 (in	 treaties,	 conventions,	 EU	 regulations	 or	
special	legislation),	in	order	for	foreign	decisions	to	be	enforced	in	Portugal,	they	
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must	be	 reviewed	and	 confirmed	by	Portuguese	 courts	 through	an	exequatur	
procedure	provided	for	in	Article	978,	No.	1	of	the	Code	of	Civil	Procedure.	

According	 to	 the	 information	 provided	 by	 the	 Department	 of	 Public	
Prosecution,	Article	25	of	the	2000	Hague	Convention	is	interpreted	as	implying	
the	need	to	review	and	confirm	foreign	decisions	setting	protective	measures	so	
that	these	can	be	implemented	in	Portugal.	

The	exequatur	procedure	provided	 for	by	Portuguese	 law	corresponds	 to	
the	special	procedure	provided	for	in	Article	978,	paragraph	1,	of	the	Portuguese	
Code	of	Civil	Procedure.	

The	 court	 of	 appeal	 in	 whose	 jurisdiction	 the	 person	 against	 whom	 the	
execution	 of	 the	 judgment	 is	 requested	 is	 competent	 for	 the	 appeal	 and	 the	
confirmation.	If	the	person	against	whom	the	sentence	is	to	be	enforced	resides	
abroad,	the	Lisbon	Court	of	Appeal	has	jurisdiction.	

The	purpose	of	this	process	is	not	to	obtain	a	national	judgment	identical	to	
the	foreign	decision,	but	a	national	decision	which	allows	the	foreign	decision	to	
function	 in	 our	 legal	 system.	 Thus,	 decisions	 rendered	 in	 another	 Contracting	
State	 must	 be	 reviewed	 and	 confirmed	 by	 the	 Portuguese	 Court	 of	 Appeal,	
which	 will	 only	 confirm	 the	 decision	 when	 there	 is	 no	 doubt	 as	 to	 the	
authenticity	 of	 the	 document	 containing	 the	 decision	 and	 that	 it	 has	 become	
final	according	to	the	law	of	the	country	in	which	it	was	issued.	

3. State	of	play	
As	already	mentioned,	a	preliminary	assessment	of	the	national	situations	

has	been	carried	out,	based	on	a	collection	of	data	from	various	authorities	

A	list	of	persons	to	be	interviewed,	namely	judges	(at	the	competent	courts	
of	 first	 instance	 and	 courts	 of	 appeal),	 prosecutors	 and	 the	 central	 authority	
within	 the	 meaning	 of	 the	 Hague	 Convention	 (at	 the	 office	 of	 the	 Attorney	
General)	 and	 civil	 registrars	 (at	 the	 Institute	of	Registration	and	Notaries)	was	
drawn	up.	

Courts	of	First	Instance	and	Courts	of	Appeal	

31	judges	from	the	courts	of	first	instance,	from	the	north	to	the	south	of	
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the	 country	 and	 from	 the	 autonomous	 regions,	 competent	 in	 the	 matter,	
volunteered	to	answer	the	questionnaire.	

3	presidents	of	the	civil	sections	of	the	Courts	of	Appeal	also	participated	by	
answering	the	questionnaire.	

A	meeting	was	organised	with	a	 judge	who	works	 in	a	court	 close	 to	 the	
border,	 in	 a	 district	which	 has	 a	 large	 number	 of	 retired	 foreign	 citizens	with	
permanent	 residence	 in	 Portugal,	 namely	 the	 Court	 of	 Vila	 Real	 de	 Santo	
Antonio,	in	the	Algarve.	

Office	of	the	Attorney	General	

After	an	initial	collection	of	data	on	the	role	of	the	Attorney	General's	Office	
as	a	Portuguese	Central	Authority	under	the	2000	Hague	Convention,	a	face-to-
face	meeting	was	scheduled	in	order	to	collect	data	on	its	activity	for	2021.	

The	opportunity	was	taken	to	supplement	the	results	of	the	questionnaires	
which	were	 sent	 to	 the	 judges	with	 the	perspective	of	 the	Public	Prosecutor's	
Office,	as	the	main	player	in	the	promotion	of	support	procedures	for	vulnerable	
adults,	 and	 to	 obtain	 its	 contribution	 concerning	 the	 identification	 difficulties	
and	good	practices.	

Institute	of	Registration	and	Notaries	

A	 meeting	 was	 organised	 with	 representatives	 of	 the	 Institute	 of	
Registration	and	Notaries.	

After	an	initial	analysis	of	the	role	of	registrars	and	the	IRN,	the	purpose	of	
the	 meeting	 was	 to	 collect	 information	 relating	 to	 the	 activity	 of	 national	
registration	authorities,	and	 to	 supplement	 the	analysis	provided	by	 the	other	
recipients	with	 the	 perspective	 of	 the	 services	 that	 are	 responsible	 for	 public	
recording	of	the	facts	related	to	the	monitoring	of	adults	and	the	guardianship	
and	 administration	 of	 their	 property,	 and	 the	 processing	 of	 the	 respective	
databases,	 with	 the	 aim	 of	 identifying	 the	 difficulties	 and	 good	 practices	 in	
dealing	with	 proceedings	 of	 this	 nature,	 namely	where	 cross-border	 elements	
are	involved.	
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4. The	 types	 of	 difficulties	 and	 good	 practices	 encountered	 in	
monitoring	these	measures	

4.1. Points	identified	by	the	Judges	

Difficulties	

From	the	analysis	carried	out,	we	found	that	few	judges	were	responsible	
for	 cases	 concerning	 vulnerable	 adults	 with	 cross-border	 implications,	 which	
makes	data	collection	difficult.	

The	training	of	judges	on	the	national	legal	framework	for	vulnerable	adults	
has	 been	 generous	 and	 well	 attended.	 However,	 the	 judges	 reveal	 a	 certain	
ignorance	of	the	scope	of	international	law	applicable	to	this	matter.	

Training	 in	 this	 field	 tends	 to	 be	 very	 academic	 and	 theoretical.	 There	 is	
little	knowledge	of	relevant	international	case	law	in	this	area.	

Many	 judges	 refer	 to	national	 legislation	which	 is	unclear	and	sometimes	
contradictory	with	other	legislation	and	with	international	instruments.	

They	also	mention	the	existence	of	difficulties	in	having	a	vulnerable	adult	
residing	in	an	institution	in	another	Member	State	brought	for	a	hearing	before	
the	court	of	the	Member	State	where	the	protective	measure	will	be	applied.	

Due	to	the	lack	of	categorisation	of	this	type	of	procedure	and	of	the	stages	
of	 the	 procedure	 in	 cross-border	 situations,	 the	 IT	 system	does	 not	 allow	 the	
automatic	extraction	of	statistical	data.	

4.2. Points	 identified	 by	 the	 Public	 Prosecutor's	 Office	 and	 the	 Central	
Authority	

Difficulties	

The	lack	of	an	interconnected	register	between	EU	countries	makes	it	more	
difficult	to	control	the	movement	of	vulnerable	adults	within	the	European	area,	
which	contributes	to	their	diminished	protection.	
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The	Convention	on	the	International	Protection	of	Adults	has	not	been	the	
subject	 of	 any	 legislative	 or	 other	 act	 aimed	 at	 its	 implementation	 or	 the	
harmonisation	of	its	application.	The	need	for	legislative	intervention	for	the	full	
implementation	 of	 the	 Convention	 -	 namely	 the	 provisions	 of	 Articles	 25,	
paragraph	2,	and	38	-	has	already	been	reported	by	the	Central	Authority	to	the	
Directorate	 General	 of	 Justice	 Policy,	 as	 well	 as	 to	 the	 Government	 and	
Parliament,	 with	 regard	 to	 the	 recent	 proposals	 to	 modify	 the	 Code	 of	 Civil	
Procedure,	including	the	rules	concerning	the	special	action	for	the	revision	and	
confirmation	of	foreign	judgments6.	

The	procedure	for	recognition	and	enforcement	of	foreign	decisions	on	this	
matter	 is	 slower	 than	 it	 should	 be.	 It	 would	 be	 better	 if	 it	 were	 more	 agile,	
specific	to	the	cases	in	which	the	Convention	applies	(cf.	Articles	22	to	27	of	the	
Convention),	which	also	guarantees	exemption	from	the	formalities	referred	to	
in	Article	41	of	the	Convention.	However,	in	this	regard,	strict	compliance	with	
the	requirements	of	the	special	review	and	confirmation	action	provided	for	in	
Article	980	of	the	Code	of	Civil	Procedure	has	hindered	the	speed	and	simplicity	
of	this	procedure,	which	generally	requires	additional	requests	for	certification	
of	 the	decisions	and	the	respective	sending	of	 the	original	certificates	by	post.	
This	does	not	seem	to	be	best	suited	to	the	intention	and	the	very	letter	of	the	
rules	of	the	Convention.	

Looking	only	at	the	standards	contained	in	the	Convention,	several	‘sticking	
points’	have	been	identified,	which	could	be	overcome	by	appropriate	legislative	
intervention:	

i. delimitation	of	 the	 temporal	 scope	of	application	 (Article	50(2)),	as	
most	 of	 the	 decisions	 communicated	 are	 still	 prior	 to	 the	 date	 of	
entry	into	force	of	the	convention;	

ii. the	 only	 procedure	 for	 recognition	 is	 the	 action	 for	 review	 and	
confirmation	 of	 foreign	 judgments	 which	 is	 pending	 before	 the	
courts	of	appeal;	

iii. difficulty	 for	 other	 institutions	 (in	 particular	 banks)	 to	 recognise	
measures	 adopted	 even	 after	 that	 date,	 to	 which	 the	 rule	 of	
recognition	 by	 simple	 legal	 effect	 contained	 in	 Article	 22(1)	would	

______________________  
6	 Opinions	 on	 the	 proposed	 amendments	 to	 the	 Code	 of	 Civil	 Procedure,	 presented	 in	 2019	 and	 2021	 -	
respectively,	bills	 202/XIII	 and	92/XIV	 -	 in	 this	 case	 concerning	 the	absence	of	 an	express	 legal	provision	 for	 a	
‘simple	and	rapid	procedure’	for	declaration	of	enforceability,	referred	to	in	Article	25	of	the	Convention.	
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therefore	apply;	
iv. the	 lack	 of	 domestic	 legislative	 intervention	 to	 comply	 with	 rules	

such	as	Article	25,	paragraph	2	(declaration	of	exequatur)	and	Article	
38	(certificate),	which	are	essential	for	meeting	the	objectives	of	the	
Convention,	for	effective	protection	of	citizens'	interests	and	for	the	
effective	application	of	the	Convention.	

v. Related	to	this	is	the	issue	of	continuity	of	measures,	the	principle	of	
which	derives	 from	Article	12;	 this	precept	has	been	 interpreted	 in	
what	we	 believe	 to	 be	 an	 unconsolidated	manner,	 in	 situations	 in	
which	 foreign	 decisions	 are	 reviewed	 and	 confirmed	 -	 thereby	
producing	 full	 effects	 in	 Portugal	 -	 and,	 subsequently,	 the	 Public	
Prosecutor	 is	 competent	 to	 request	 the	 review	 of	 the	
protection/support	measures	 (under	Article	 155	 of	 the	 Civil	 Code).	
The	 Public	 Prosecutor's	 Office,	 which	 is	 competent	 to	 request	 a	
review	of	the	protection/support	measures	(under	Article	155	of	the	
Civil	Code)	and	 to	 request,	 if	necessary,	 the	appointment	of	a	new	
supporting	person,	files	the	application	with	a	view	to	deeming	the	
measure	unnecessary	in	light	of	the	adult's	concrete	and	current	life	
circumstances,	without	requesting	the	competent	judicial	decision	to	
terminate	the	measure,	in	accordance	with	the	approach	adopted	in	
the	case.	

Lack	of	knowledge	of	 the	 law	applicable	 in	 the	other	Member	States	 is	a	
factor	which	creates	numerous	difficulties	between	the	various	interlocutors.	

The	absence	of	 a	 statute	 for	 representatives	 common	 to	all	 the	Member	
States	has	led	to	constraints	in	the	exercise	of	their	functions	when	it	comes	to	
exercising	their	functions	in	another	country	in	which	the	supporting	person	has	
their	residence.	

According	 to	 the	 Portuguese	 central	 authority,	 there	 has	 not	 been	 a	
frequent	 need	 for	 cooperation	with	 other	 States	which	 are	 not	 parties	 to	 the	
Convention	 and	 it	 is	 certain	 that	 in	 these	 cases	 the	 Portuguese	 judicial	
authorities,	 as	 a	 general	 rule,	 use	 the	 traditional	 channels	 of	 cooperation	
directly,	depending	on	the	matter	in	question.	Despite	this,	we	know	that	there	
are	 sometimes	 difficulties,	 especially	 from	 the	 perspective	 of	 communication,	
because	it	is	not	always	easy	to	identify	the	authority	in	the	other	State	that	is	
competent	to	receive	the	communication.	

It	 should	 also	 be	 noted	 that	 there	 have	 recently	 been	 cases	 in	 which	
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vulnerable	Portuguese	citizens	are	faced	with	the	need	to	leave	a	Member	State	
which	is	not	a	contracting	party	to	the	Convention,	which	requires	an	articulated	
intervention	between	the	services	of	the	Ministry	of	Foreign	Affairs,	 the	Social	
Security	 Institute,	 the	competent	 judicial	authorities	and	 the	central	authority,	
which	 seeks	 to	 play	 the	 role	 of	 facilitator	 of	 communication	 and	 cooperation	
between	 all	 the	 competent	 entities,	 so	 as	 to	 intervene	 directly	 in	 the	 cases	
presented.	

Specific	statistical	data	on	the	activity	carried	out	by	the	Designated	Central	
Authority	 for	 the	 International	 Convention	 for	 the	 International	 Protection	 of	
Adults	 is	 collected	 and	 disseminated	 through	 the	 activity	 reports	 available	 for	
consultation	 on	 the	 website:	
https://www.ministeriopublico.pt/pagina/protecao-internacional-de-adultos.	
However,	 this	number	alone	does	not	 represent	 all	 the	 claims	 that	were	 filed	
during	the	periods	to	which	these	data	relate,	as	they	may	be	filed	directly	by	
the	parties'	representatives	with	the	relevant	courts.	

Good	practices	

Because	there	has	been	a	change	in	Portugal	in	the	applicable	regime	which	
imposes	a	more	critical	assessment	of	 the	dimension	of	vulnerability	 to	which	
the	 person	 is	 subject,	 the	 Public	 Prosecutor's	 Office	 has	 created	 an	 internal	
working	 group	 to	 support	 prosecutors,	 based	 on	 practical	 workshops	 with	
persons	who	need	to	be	supported	but	who	have	a	certain	degree	of	autonomy	
and	their	relationship	with	their	supporting	persons.	This	also	makes	it	possible	
to	 understand	 the	 nuances	 resulting	 from	 the	 adaptation	 of	 the	 measures	
enacted	in	other	legal	regimes.	

In	 pursuing	 its	 mission	 and	 exercising	 its	 powers,	 the	 Central	 Authority	
reports	 that	 it	 has	 made	 a	 particular	 effort	 to	 establish	 effective	 forms	 of	
communication,	both	with	other	central	authorities	and	with	public	prosecution	
services.	

It	should	be	noted	that	there	have	recently	been	cases	in	which	vulnerable	
Portuguese	citizens	are	faced	with	the	need	to	 leave	a	Member	State	which	 is	
not	 a	 contracting	 party	 to	 the	 Convention,	 which	 requires	 an	 articulated	
intervention	between	the	services	of	the	Ministry	of	Foreign	Affairs,	 the	Social	
Security	 Institute,	 the	competent	 judicial	authorities	and	 the	central	authority,	
which	 seeks	 to	 play	 the	 role	 of	 facilitator	 of	 communication	 and	 cooperation	
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between	 all	 the	 competent	 entities,	 so	 as	 to	 intervene	 directly	 in	 the	 cases	
presented.	

In	an	opinion	on	a	 legislative	amendment	 to	 the	Code	of	Civil	Procedure,	
the	 Attorney	 General's	 Office,	 in	 turn,	 has	 indicated	 to	 the	 Portuguese	
Government	and	Parliament	that	there	is	a	need	to	consider	the	adoption	of	a	
simpler	 mechanism	 of	 recognition	 and	 execution,	 in	 accordance	 with	 the	
provisions	of	Articles	22	to	27	and	41	of	the	Convention.	

4.2. Points	 identified	by	the	Public	Prosecutor's	Office	and	the	Institute	of	
Registration	and	Notaries	

Difficulties	

Training	 for	 Registrars	 and	 other	 employees	 of	 the	 civil	 registry	 on	 the	
national	 legal	 framework	 for	 vulnerable	 adults	 has	 been	 generous	 and	 well	
attended.	 However,	 they	 reveal	 ignorance	 of	 the	 scope	 of	 international	 law	
applicable	to	this	matter.	

This	 is	 because	 the	 decisions	 of	 foreign	 courts	 regarding	 civil	 status	 or	
capacity,	 whether	 Portuguese	 or	 foreign,	 are	 subject	 to	 civil	 registration	 only	
after	 they	 have	 been	 examined	 and	 confirmed	 by	 the	 competent	 court	 of	
appeal,	and	they	are	therefore	not	called	upon	to	decide	directly	on	the	cross-
border	nature	of	such	a	question.	

Difficulties	 also	 arise	 from	 the	 interpretation	 of	 the	 court	 decision	which	
determines	the	support	measures	for	an	adult,	that	is	to	say	which	determines	in	
a	specific	case	whether	or	not	the	adult	can	carry	out	the	act	by	themselves	or	
needs	a	supporting	person.	If	the	beneficiary	is	in	possession	of	their	documents	
and	seems	to	have	the	capacity	to	exercise	their	will	and	understand,	and	if	the	
act	 in	 question	 does	 not	 require	 the	 presentation/consultation	 of	 a	 birth	
certificate,	it	is	not	possible	to	identify	the	existence	of	the	measure,	regardless	
of	whether	it	has	been	recognised	or	not.	

There	are	no	data	to	measure	the	number	of	judicial	and	extrajudicial	acts	
recorded	 annually	 by	 Civil	 Status	 Offices,	 for	 example	 acts	 intended	 to	 grant,	
modify	 or	 terminate	 the	 powers	 of	 representation	 conferred	 by	 an	 incapable	
adult	to	protect	their	own	interests.	



61 

 

Good	practices	

The	recording	activity	benefits	persons	with	disabilities	in	the	form	of	legal	
instruments	of	protection,	e.g.	they	get	priority	in	assistance,	and	in	title	deeds	
or	wills,	 depending	 on	 the	 nature	 of	 the	 disability,	 they	 are	 protected	 by	 the	
obligation	to	use	a	sign	language	interpreter	or	other	specialist.	

5. The	recommendations	

Addressed	to	National	Authorities	

Recommendation	1	

With	regard	 to	 the	 recognition	and	enforcement	of	 foreign	decisions,	 the	
need	has	already	been	identified	to	consider	the	adoption	of	a	simpler	domestic	
mechanism	for	recognition	and	enforcement.	

Recommendation	2	

Include	international	law	and	jurisprudence	applicable	to	this	subject	in	the	
list	of	training	needs	of	 judges,	and	propose	making	 it	a	priority	for	continuing	
education,	and	submit	it	to	the	Centre	for	Judicial	Education.	

Addressed	to	European	Authorities	

Recommendation	1	

The	existence	of	an	interconnected	register	between	EU	countries	would	be	
an	 added	 value	 and	 would	 provide	 greater	 legal	 certainty	 in	 monitoring	 the	
situation	of	vulnerable	adults	in	transit	when	they	have	to	go	to	another	country,	
ensuring	 better	 control	 and	 better	 traceability	 of	 the	 movements	 of	 these	
persons	in	the	European	area.	
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Recommendation	2	

Encourage	the	training	of	justice	professionals,	in	particular	by	making	this	
subject	a	priority	theme.	Call	for	proposals	for	action	grants	aimed	at	supporting	
transnational	 projects	 on	 the	 training	 of	 professionals	 in	 the	 field	 of	 civil	 law	
and/or	fundamental	rights.	
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ANNEX	I	

Comparative	analysis	grid	
Signatory	of	the	
Convention	of	

Yes.	

DIP	rules	possibly	 Conflict	rules	
Personality	rights	with	regard	to	their	existence,	protection	and	

Administrative	
processing	or	

Judicial	treatment	(Article	139,	paragraph	1	of	the	Civil	Code).	

Role	of	the	
prosecutor	

According	 to	 Article	 4,	 No	 1,	 subparagraph	 i)	 of	 the	 Statute	 of	 the	
Department	of	Public	Prosecution	(approved	by	Act	No	68/2019	of	27	August)	it	is	
the	duty	of	the	Prosecutor	to	defend	and	promote	the	

Computer	
recording	

The	computer	system	used	by	the	courts	does	not	allow	the	automatic	extraction	
of	statistical	data	due	to	the	absence	of	such	categorisation	

Method	of	
initiating	the	
measure	

Written/oral	
procedure	

The	 support	 request	may	 be	 requested,	 independently	 of	 the	 authorisation,	 by	
the	Public	Prosecutor,	but	also	by	the	beneficiary	or,	with	their	authorisation,	by	 their	
spouse,	by	the	unmarried	partner	or	by	any	relative	with	the	right	to	do	so.	

The	 beneficiary's	 permission	 can	 be	 overruled	 by	 the	 court	 (Article	 141	 Civil	
Code).	

The	support	can	be	requested	in	the	year	preceding	the	beneficiary's	majority,	so	
that	 it	 takes	 effect	 from	 this	 time,	 or	 at	 any	 time,	when	 the	beneficiary	 reaches	 their	
majority.	

The	support	process	 is	urgent	and	the	rules	of	voluntary	 jurisdiction	apply	 to	 it,	
with	 the	 necessary	 adaptations.	 The	 request	 addressed	 to	 the	 Department	 of	 Public	
Prosecution	must	be	accompanied	by	all	available	documents	

Profile	of	persons	 The	beneficiary	of	these	measures	is	the	adult	citizen,	incapable,	either	for	health	
reasons,	disability	or	by	their	behaviour,	of	exercising	their	rights	of	

Role	of	the	judge	
Hearing	of	

Once	the	pleadings	are	over,	 the	 judge	analyses	 the	elements	submitted	by	 the	
parties,	decides	on	the	evidence	requested	by	them	and	orders	the	steps	

Partners	of	the	
presiding	judge	

Since	 the	 supporting	 person	 has	 powers	 of	 representation	 in	 the	 context	 of	
guardianship	(still	applicable	to	minors),	the	court	may	decide	to	waive	the	
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Types	of	
measures	

pronounced	

The	support	must	be	limited	to	the	indispensable	minimum.	However,	depending	
on	 the	 case	 and	 independently	 of	 the	 request,	 the	 court	 may	 grant	 the	 supporting	
person	 functions	 related	 to	 the	 following	 regimes:	exercise	of	parental	 responsibilities	
or	 the	means	 to	 replace	 them;	 general	 representation	 or	 special	 representation	 with	
express	 indication	 of	 the	 categories	 of	 acts	 for	 which	 it	 is	 necessary;	 total	 or	 partial	
administration	of	property;	prior	authorisation	to	carry	out	certain	acts	or	categories	of	
acts	and	interventions	of	another	type,	duly	explained	(Article	145	of	the	Civil	Code).	

The	beneficiary,	 immediately	anticipating	their	condition,	can	sign	a	mandate	to	
manage	their	interests,	which	must	specify	the	rights	in	question	and	the	extent	of	the	
representation.	Thus,	if	this	instrument	exists,	the	court	must	take	advantage	of	it,	both	
in	the	choice	of	the	support	person	and	in	its	scope,	in	whole	or	in	part,	while	respecting	
the	 will	 of	 the	 beneficiary.	 However,	 and	 if	 it	 is	 foreseeable	 that	 the	 will	 of	 the	
beneficiary	would	 revoke	 the	mandate	 (in	particular	because	 it	 can	be	 revoked	at	any	
time),	the	court	must	terminate	the	mandate	(Article	156	of	the	Civil	Code).	

Supported	 persons	 are	 free	 to	 exercise	 their	 personal	 rights	 and	 perform	
everyday	activities,	unless	otherwise	provided	by	law	or	court	decision.	

Conditions	for	
recognition	and	
enforcement	of	

a	foreign	
decision	

Unless	 otherwise	 provided	 (in	 treaties,	 conventions,	 EU	 regulations	 or	 special	
legislation),	 in	 order	 for	 foreign	 decisions	 to	 be	 enforced	 in	 Portugal,	 they	 must	 be	
reviewed	 and	 confirmed	 by	 Portuguese	 courts	 through	 an	 exequatur	 procedure	
provided	for	in	Article	978,	No.	1	of	the	Code	of	Civil	Procedure.	

According	to	the	information	provided	by	the	Department	of	Public	Prosecution,	
Article	25	of	the	2000	Hague	Convention	is	 interpreted	as	implying	the	need	to	review	
and	 confirm	 foreign	 decisions	 setting	 protective	 measures	 so	 that	 these	 can	 be	
implemented	in	Portugal.	

Possible	appeal	
against	

Yes,	 it	 is	 possible	 to	 appeal	 the	 decision	 on	 the	 support	 measure	 and	 the	
applicant,	the	supported	person	and	as	an	assistant	

Who	pays	the	
costs	of	

Proceedings	 of	 this	 nature	 are	 cost-free	 (Article	 4	 of	 the	 Rules	 on	 procedural	
costs)	

Number	of	cases	 According	 to	 data	 provided	 by	 the	 Portuguese	 Central	 Authority	 of	 the	 2000	
Hague	Convention,	36	cases	were	registered	during	the	period	from	1	

Role	of	offices	 It	is	the	office's	responsibility	to	ensure	that	registry	deeds	are	executed	and	that	
the	relevant	proceedings	are	conducted	in	an	appropriate	manner	before	the	court	

Criteria	for	
closing	of	

The	support	ceases	or	is	modified	by	a	court	decision	recognising	the	cessation	or	
modification	of	the	causes	that	justified	it.	The	effects	of	the	decision	
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ANNEX	II	
List	of	interviews	-	PORTUGAL	

§ Courts	of	First	Instance	(Judges)	
o Ana	Cláudia	Rodrigues	RUSSO,	General	Court,	Odemira;	
o Margarida	Maria	Dias	de	Oliveira	CORREIA,	Specialised	Civil	Court,	Águeda;	
o Rita	Martins	dos	Santos	Fidalgo	FONSECA	-	General	Court	of	Olhão;	
o Nuno	Tomás	CARDOSO	-	Specialised	Civil	Court	of	Cascais;	
o Alexandra	Isabel	Custódio	GOMES,	Specialised	Civil	Court,	Moita;	
o Maria	Emília	Nunes	CHARRO,	Specialised	Civil	Court,	Lisbon;	
o Helena	Isabel	Silvestre	Pereira	CRAVO,	Central	Civil,	Faro;	
o Rubina	Carla	Gonçalves	MELIM	-	Specialised	Civil	Court,	Albufeira;	
o Susana	Raquel	Carvalho	Pereira	BABO,	Specialised	Civil	Court,	V.	Real;	
o Marta	Susana	Rocha	GOMES	-	Specialised	Civil	Court,	Sintra;	
o Paula	Marina	Ferreira	dos	Santos	PINTO	-	Specialised	Civil	Court,	Mafra;	
o Ana	Maria	Martins	GONÇALVES,	Specialised	Civil	Court,	Faro;	
o Maria	Manuela	de	Aguiar	e	Silva	PIRES	-	General	Court,	Lagos;	
o Cátia	Marisa	Rodrigues	GONÇALVES,	General	Court,	Vila	Real	de	Sto.	Antonio;	
o Fernando	Vitalino	Marques	de	BASTOS,	Specialised	Civil	Court,	Amadora;	
o Susana	Paula	Rodrigues	ACHEMANN,	Specialised	Civil	Court,	Sintra;	
o Teresa	Maria	Barras	FERREIRA,	Specialised	Civil	Court,	Funchal	
o Ana	Sofia	da	Silva	Rocha	de	Frias	Roldão	de	NORONHA,	General	Court,	Ponte	de	Sor;	
o Alexandre	Miguel	Galvão	Ribeiro	Lopes	FONSECA,	Specialised	Civil	Court,	Loulé;	
o Susana	Brandão	Loureiro	MARQUES,	Specialised	Civil	Court	of	Faro;	
o Sandra	Marina	Macedo	ESTEVES,	General	Court,	Almodovar;	
o Carla	Celeste	MENDONÇA,	General	Court	of	Fronteira;	
o Lara	Filipa	de	Jesus	Soares	Velho	RUA,	Specialised	Civil	Court,	Beja;	
o Claudia	Regina	de	Jesus	Sousa	RIBEIRO,	Specialised	Civil	Court,	Aveiro;	
o Manuela	Guerreiro	COSTA,	Specialised	Civil	Court,	Loulé;	
o Anabela	Tomé	GONÇALVES,	General	Court	of	Silves;	
o Henrique	Antonio	Gonçalves	Candeias	GUERRA,	Specialised	Civil	Court	Beja;	
o Paulo	José	da	Encarnação	Pinheiro	de	ALMEIDA,	General	Court,	Tavira;	
o Geraldo	Maciel	Rocha	Mendes	RIBEIRO,	General	Court,	Tábua.	

§ Court	of	Appeal	(Judges)	
o Maria	da	Conceição	Barbosa	de	Carvalho	SAMPAIO,	Civil	Section,	Guimarães	
o Margarida	Margarida	Machado	de	Almeida	FERNANDES,	Civil	Section,	Guimarães	
o Rui	Manuel	Duarte	Amorim	Machado	e	MOURA,	Civil	Section,	Évora	

(We	await	further	responses)	

§ General	Public	Prosecutor's	Office	(Procuradoria-Geral	da	República)	-	Central	Authority	for	
the	purposes	of	the	Convention	on	the	International	Protection	of	Adults	

o Miguel	Ângelo	CARMO,	Public	Prosecutor,	Advisor	to	the	Office	of	the	Attorney	General;	
o lnês	ROBALO,	Public	Prosecutor,	Advisor	to	the	Office	of	the	Attorney	General;	
o Isabel	CAPELA,	Senior	Technician,	Lawyer	in	the	Office	of	the	Attorney	General.	
§ Institute	of	Registries	and	Notaries	(Instituto	dos	Registos	e	Notariado)	
o Claudia	SANTOS,	Legal	Sector	Coordinator	
o Helena	CARITA,	Senior	Technician	in	the	Civil	Status	Unit	
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Annex 4.6 Report from Romania (RO) 
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REPORT	
concerning	the	evaluation	mission	relating	to	

the	protection	of	vulnerable	adults	

I. I.	Methodology	

Following	the	standard	letter	from	the	European	Commission,	addressed	to	
RESIJ,	the	Judicial	Inspection	carried	out	a	preparatory	evaluation	mission	for	the	
identification	of	the	legal	framework	which	guarantees	legal	certainty	and	the	
effective	exercise	of	the	rights	of	vulnerable	adults,	but	also	the	way	in	which	
national	courts	implement	various	European	and	international	legal	instruments	
relating	to	this	area.	

By	order	No.	129/28	December	2021	of	the	Chief	Inspector	of	the	Judicial	
Inspection,	for	the	performance	of	this	preparatory	mission	the	judicial	inspectors	
Denisa	Murariu	of	the	Directorate	for	the	inspection	of	judges	and	Nicoleta	Rhfir	of	
the	Directorate	for	the	inspection	of	prosecutors	have	been	appointed.	

The	evaluation	concerns	the	modality	of	implementation	of	the	following	
international	instruments:	2006	Convention	on	the	Rights	of	Persons	with	
Disabilities	and	the	Hague	Convention	of	13	January	2000,	from	the	point	of	view	
of	the	relevant	provisions	in	the	area	under	analysis.	

The	objectives	of	the	evaluation	were:	
- identification	and	presentation	of	the	legal	framework	likely	to	be	applied	to	

the	protection	of	vulnerable	adults;	
- identification	of	national	problems	and	good	practices	identified	in	the	

framework	of	cross-border	procedures	with	a	view	to	supporting	vulnerable	
adults;	

- aspects	that	need	to	be	improved	and	proposals	in	this	regard.	

The	methodology	adopted	for	the	evaluation	was	as	follows:	
As	part	of	the	evaluation,	the	designated	judicial	inspectors	took	note	of	the	

legislative	and	doctrinaire	elements	related	to	the	national,	European	and	
international	regulations	under	discussion.	

The	designated	inspectors	participated	in	the	development	of	the	
questionnaires	within	the	framework	of	the	steering	committee,	in	accordance	
with	the	objectives	defined	in	the	letter	from	the	European	Commission.	

Hence,	the	first	working	instrument	was	a	set	of	questionnaires	drafted	and	
approved	by	the	steering	committee,	or,	if	necessary,	adapted	according	to	their	
addressee,	and	translated	(from	French)	into	Romanian	by	the	two	inspectors	and	
sent	to	the	two	Romanian	Courts	of	Appeal	(Bucharest	Court	of	Appeal	and	Târgu	
Mureş	Court	of	Appeal),	with	a	representative	volume	of	activity,	which	
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disseminated	them	to	all	the	territorially	competent	jurisdictions	(41	courts).	
Given	the	short	time	to	complete	the	joint	report	and	the	time	the	inspectors	
have	at	their	disposal,	other	courts	of	appeal	have	not	been	included	in	the	
evaluation.	

In	the	first	stage	the	questionnaires	were	distributed	by	the	heads	of	the	
jurisdictions	and,	after	they	had	been	completed,	they	collected	and	collated	the	
data	obtained.	The	responses	communicated	by	the	courts	were	collected	and	
collated	by	the	courts	of	appeal,	which	communicated	them	to	the	Judicial	
Inspection.	

Some	jurisdictions	extracted	the	data	from	the	ECRIS	application	and	used	
them	in	the	response	communicated	to	the	Inspection.	

It	is	important	to	point	out	that	the	Romanian	judicial	system	uses	the	
ECRIS	application,	which	was	introduced	in	1999.	The	application	assigns	the	
unique	national	number	of	the	file,	it	issues	summons,	lists	of	jurisdictions,	
referrals	and	other	documents	necessary	for	the	functioning	of	the	courts,	it	
randomly	distributes	the	files	to	the	court	panels	between	the	sections	of	the	
same	type,	it	offers	access	to	the	various	local	reports,	it	transfers	the	data	of	the	
files	in	accordance	with	their	circulation	between	the	courts,	it	contains	the	
general	register	of	each	court	in	electronic	format	as	well	as	other	registers	and	it	
automatically	exports	the	data	relating	to	the	cases,	the	parties,	subjects	and	
deadlines	to	the	court	portal	to	make	them	available	to	litigants.	

Statistical	data	concerning	applications	filed	in	accordance	with	European	
and	international	provisions	whose	applicability	is	covered	by	this	evaluation	are	
included	in	the	nomenclature	of	objects	of	the	ECRIS	application	as	follows:	

- prohibition	(in	matters	of	minors	and	family);	
- curatorship	(in	matters	of	minors	and	family);	
- non-voluntary	placement	(in	matters	of	minors	and	family	and	in	criminal	

matters);	
- rejection	of	the	request	for	a	protective	measure	(persons	with	disabilities,	

child	protection)	-	in	matters	of	administrative	litigation.	
In	the	event	of	contestation	of	the	certificate	of	invalidity	at	the	

administrative	litigation	court,	there	is	also	a	specific	subject	in	the	subject	matter	
nomenclature	of	the	ECRIS	application,	in	which	these	cases	can	be	included:	
annulment	of	the	administrative	act.	

However,	the	ECRIS	subject	matter	nomenclature	does	not	allow	separate	
highlighting	of	these	case	categories	neither	when	they	concern	adults	nor	minors	
(with	the	exception	of	curatorship	relating	to	adults).	

At	the	same	time,	taking	into	account	the	fact	that	in	the	case	of	requests	
for	the	(partial	or	total)	annulment	of	disability	certificates,	the	subject	matter	
belongs	to	the	field	of	administrative	litigation,	it	was	not	possible	to	directly	
extract,	from	a	statistical	point	of	view,	the	number	of	requests	for	the	‘annulment	
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of	an	administrative	act’,	which	specifically	refers	to	the	protection	of	persons	with	
disabilities.	

Statistical	data	concerning	applications	filed	in	accordance	with	European	
and	international	provisions	are	highlighted	in	the	ECRIS	application.	In	this	sense,	
in	response	to	this	request,	the	objects	in	the	ECRIS	computer	application’s	subject	
matter	nomenclature	speak	for	themselves:	

- international	letters	rogatory;	
- Exequatur	(recognition	of	foreign	documents	and	foreign	judicial	decisions)	

.	
In	this	context,	we	note	that	it	has	been	possible	to	compile	statistics	on	the	

specific	subject	matter	of	activity	following	the	requests	made	in	accordance	with	
the	provisions	under	discussion,	but	it	can	be	seen	that	these	statistics	do	not	fully	
reflect	the	reality	of	the	activity	of	the	courts	in	terms	of	cases	with	cross-border	
elements.	

Thus,	in	carrying	out	the	mission	and	adopting	the	evaluation	methodology,	
the	judicial	inspectors	considered	a	peculiarity	of	the	Romanian	judicial	system	
that	should	be	highlighted,	namely	the	fact	that	the	specialisation	of	the	judges	
refers	mainly	to	civil	and	criminal	law	and	the	court	panels	are	constituted	in	
conformity	with	this	specialisation,	where	the	number	of	judges	of	a	court	allows	
it;	the	allocation	of	the	cases	to	court	panels	is	done	randomly	in	the	computer	
system.	

In	accordance	with	Article	94	paragraph	(1)	of	the	Rules	of	organisation	of	
the	courts,	approved	by	the	decision	of	the	Superior	Council	of	the	Judiciary	No.	
1375/17/12/2015,	as	amended	by	decision	of	the	Superior	Council	of	the	Judiciary	
No.	141/07/02/2017,	‘The	deeds	of	referral	to	the	court	filed	personally	or	by	the	
representative,	by	post,	email,	fax	or	any	other	method	provided	for	by	law,	are	
filed	at	the	registry	where,	on	the	same	day,	after	the	establishment	of	the	subject	
of	the	case,	with	the	exception	of	cases	provided	for	by	law,	they	receive	a	date	
and	a	number	from	the	ECRIS	application’.	

The	same	regulation	stipulates	that	the	distribution	of	files	is	done	in	the	
computer	system	through	ECRIS	and	if	the	computer	distribution	has	not	been	
applied	for	objective	reasons,	the	assignment	of	files	will	be	made	by	the	system	of	
cyclic	distribution.	

For	the	implementation	of	the	random	criterion,	the	court	panels	are	
constituted	at	the	beginning	of	each	year	and	they	receive	a	number	according	to	
the	jurisdiction	or,	depending	on	the	case,	according	to	the	section,	while	taking	
into	consideration	the	files	that	they	judge,	the	specialisation	of	the	jurisdiction	
and	the	state	of	progress	of	investigation	of	the	file.	All	changes	in	the	
composition	of	a	court	panel	or	in	the	file	allocation	processes	are	indicated	in	
the	random	allocation	computer	programme.	

On	the	other	hand,	it	is	still	within	the	framework	of	the	working	
methodology	that	the	judicial	inspectors	transmitted	a	set	of	specific	questions	to	
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the	Public	Prosecutor's	Office	at	the	Bucharest	Court,	which	distributed	them	to	
the	5	subordinate	public	prosecutor's	offices	and	then	collated	them	and	
communicated	the	responses	received	to	the	Judicial	Inspection.	

In	addition,	the	questionnaires	adapted	to	the	specific	nature	of	each	
activity	have	been	communicated	to:	the	National	Union	of	Public	Notaries,	the	
Ministry	of	Justice,	the	National	Authority	for	the	Rights	of	Persons	with	
Disabilities,	Childhood	and	Adoptions	of	the	Ministry	of	Labour	and	of	Social	
Protection,	the	City	Hall	of	District	1	of	the	city	of	Bucharest,	which	distributed	
them	to	the	Office	of	the	Guardianship	Authority	and	to	the	General	Directorate	of	
Social	Assistance	and	Child	Protection.	

II. Legislative	framework	

II.1. European/international	legislative	framework	

2006	Convention	on	the	Rights	of	Persons	with	Disabilities	adopted	in	New	
York	by	the	General	Assembly	of	the	United	Nations	on	13	December	2006,	
ratified	by	Romania	by	Act	No.	221/2010	

The	purpose	of	 the	Convention	 is	 to	promote,	protect	 and	ensure	 the	 full	
and	equal	 enjoyment	of	 all	 human	 rights	 and	 fundamental	 freedoms	by	persons	
with	disabilities	and	to	promote	respect	for	their	inherent	dignity.	

‘Persons	 with	 disabilities’	 means	 persons	 who	 have	 long-term	 physical,	
mental,	 intellectual	 or	 sensory	 impairments	 which,	 in	 interaction	 with	 various	
barriers,	may	impede	their	full	and	effective	participation	in	society	on	equal	terms	
with	others.	

The	 Convention	 lists	 the	 general	 obligations	 of	 States	 Parties	 which	
undertake	to	guarantee	and	promote	the	full	exercise	of	all	human	rights	and	all	
fundamental	 human	 freedoms	 for	 all	 persons	 with	 disabilities	 without	
discrimination	of	any	kind	based	on	disability.	

Hague	Convention	of	13	January	2000	on	the	international	protection	of	
adults,	not	ratified	by	Romania	

In	 Article	 1	 of	 the	 Convention	 the	 scope	 of	 implementation	 is	 defined	 as	
protection	 in	 international	protection	of	adults	who,	by	reason	of	an	 impairment	
or	 insufficiency	 of	 their	 personal	 faculties,	 are	 not	 in	 a	 position	 to	 protect	 their	
interests,	 thus	 defining	 the	 term	 ‘vulnerable’;	 the	 term	 ‘adult’	 is	 defined	 in	
Article	2	as	a	person	who	has	reached	the	age	of	18.	

The	 sphere	 of	 application	 is	 thus	 limited	 to	 adults	 who	 suffer	 from	
deteriorations	 or	 deficiencies	 in	 their	 personal	 faculties,	 of	 an	 intrinsic	 nature	
(practically	 excluding	 the	 extrinsic	 factors	 that	 can	 lead	 to	 this	 type	 of	
deterioration),	whose	nature	can	render	them	unable	to	protect	their	interests.	
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At	 the	 same	 time,	 the	 Convention	 takes	 into	 account	 situations	 of	 an	
international	character.	

The	 Convention	 attempts	 to	 cover	 a	 wide	 sphere	 of	 protective	
measures,	which	are	 listed	 in	Article	3,	 and	 in	Article	4	 the	aspects	 excluded	
from	the	scope	of	implementation	of	the	Convention	are	clarified.	

II.2. National	legislative	framework	

Legal	provisions	of	substantive	law	
- the	protection	of	the	person	who	is	unable	to	provide	for	their	interests	

because	of	insanity	or	intellectual	disability	has	been	achieved	by	way	of	
judicial	protection,	under	the	conditions	provided	for	by	Articles	164-177	
(corroborated	by	Articles	110-163	insofar	as	they	are	applicable	and	they	
do	not	contravene	the	provisions	of	Articles	164-177)	and	by	Articles	178-
186	of	Act	No.	287/2009	on	the	Civil	Code,	republished;	
We	state	that	Article	164	paragraph	(1)	of	Act	No.	287/2009	on	the	Civil	

Code,	republished,	the	legal	basis	for	the	placement	under	judicial	protection	of	a	
person	who	lacks	the	necessary	understanding	to	provide	for	their	interests	due	to	
insanity	or	intellectual	disability,	has	been	declared	unconstitutional	by	Decision	of	
the	Constitutional	Court	of	Romania	No.	601/2020	and	the	legislative	authorities	
of	the	State	have	not	fulfilled	the	requirements	of	the	Constitutional	Court	of	
Romania	in	the	sense	of	clarifying	and	carrying	out	the	regulations	imposed	within	
the	legal	deadline,	so	that,	from	a	theoretical	point	of	view,	the	provisions	of	
Article	164	paragraph	(1)	would	have	ceased	by	law	within	the	45-day	period	and,	
for	these	reasons,	according	to	the	answers	communicated	to	the	judicial	
inspectors,	the	practice	is,	at	present,	not	unified.	

- In	accordance	with	Article	178	et	seq.	of	the	Civil	Code,	the	guardianship	
court	may	institute	the	curatorship	under	the	following	conditions:	when,	
because	of	old	age,	illness	or	physical	infirmity,	a	person,	although	capable,	
cannot	personally	administer	their	property	or	defend	their	interests	under	
adequate	conditions	and,	for	well-founded	reasons,	they	cannot	appoint	a	
representative	or	an	administrator;	when,	because	of	illness	or	for	other	
reasons,	a	person,	although	capable,	cannot,	either	personally	or	by	
representative,	take	the	necessary	measures	in	cases	where	the	solution	
cannot	be	postponed;	when	a	person	who	is	required	to	be	absent	from	
their	home	for	a	long	time	has	not	left	a	representative	or	a	general	
administrator;	when	the	person	disappeared	without	existing	
information	on	them	and	they	did	not	leave	a	proxy	or	a	general	
administrator;	
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- Article	2578	of	the	Civil	Code	(law	applicable	to	the	protection	of	adults)	-	
‘the	measures	to	protect	the	person	with	the	full	capacity	of	exercise	are	
subject	to	the	law	of	the	State	where	they	have	their	habitual	residence	on	
the	date	of	the	institution	of	guardianship	or	on	the	date	a	protective	
measure	was	taken.	Exceptionally,	when	necessary	for	the	protection	of	the	
natural	person,	the	competent	authority	may	apply	or	take	into	
consideration	the	law	of	another	State	with	which	the	legal	situation	has	
the	closest	connection.	The	planned	law	(...)	also	governs	the	existence,	
scope,	modification	and	termination	of	the	power	of	representation	
entrusted	by	the	person	with	full	capacity	to	exercise	it,	in	the	event	that	
they	are	not	able	to	provide	for	their	interests.	However,	they	can	choose	
one	of	the	following	laws:	national	law,	the	law	of	the	previous	habitual	
residence	or	the	law	of	the	State	where	the	assets	are	located,	with	regard	
to	the	protective	measures	concerning	the	assets.	The	measures	taken	with	
regard	to	the	protected	person	or	their	property	are	subject	to	the	law	of	
the	State	whose	authorities	direct	and	supervise	the	exercise	of	protection	
by	the	entitled	persons’.	

- Act	No.	448/2006	on	the	protection	and	promotion	of	the	rights	of	persons	
with	disabilities,	republished	and	Government	Decision	268/2007	for	the	
approval	of	the	methodological	standards	for	the	implementation	of	this	
law	contain	the	full	range	of	measures	to	be	taken	for	the	protection	of	
persons	with	disabilities	(who	may	be	adults	or	minors),	and	the	period	for	
which	the	measures	are	arranged	may	be	adapted	according	to	the	type	of	
measure	which	may	be	taken,	with	the	competent	authority	being	the	
Assessment	Commission	for	Adults	with	Disabilities;	the	law	also	regulates	
the	social	services	available	to	adults	with	disabilities,	which	may	be	
organised	and	offered	at	home,	in	the	community,	in	day	centres	/	
residential	centres,	either	public	or	private	and,	in	accordance	with	the	law,	
the	local	public	administration	authorities	are	required	to	organise,	
administer	and	finance	social	services	for	persons	with	disabilities.	
As	we	pointed	out	previously,	in	accordance	with	Article	2	paragraph	(2)	of	

this	law	‘Children	and	adults	with	disabilities,	Romanian	nationals,	nationals	of	
other	states	or	stateless	persons,	enjoy	the	provisions	of	this	law	during	the	
period	in	which	they	have,	according	to	the	law,	domicile	or	residence	in	
Romania.’	

Procedural	law	provisions	
- Articles	936-943	of	Act	No.	134/2010	on	the	Code	of	Civil	Procedure,	

republished,	relating	to	placement	under	judicial	protection;	
- Article	58	on	special	curatorship	of	Act	No.	134/2010	on	the	Code	of	Civil	

Procedure,	republished,	in	accordance	with	which	‘in	urgent	cases,	when	
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the	natural	person	deprived	of	the	capacity	to	exercise	civil	rights	does	not	
have	a	legal	representative,	at	the	request	of	the	interested	party,	it	will	
appoint	a	special	curator,	who	will	represent	them	until	the	appointment	of	
the	legal	representative,	in	accordance	with	the	law.	At	the	same	time,	the	
court	will	appoint	a	special	curator	in	the	event	of	a	conflict	of	interest	
between	the	legal	representative	and	the	represented	person	or	when	a	
legal	person	or	entity	among	those	provided	for	in	Article	56	paragraph	(2),	
called	before	the	court,	does	not	have	a	representative.	(2)	The	provisions	
of	paragraph	(1)	also	apply	mutatis	mutandis	to	persons	with	restricted	
capacity	to	act.’	

- In	accordance	with	Article	13	paragraph	(2)	of	Government	Decision	No.	
430/2008,	as	amended	by	Government	Decision	No	927/2016,	the	
certificates	on	the	criteria	for	classifying	persons	with	disabilities	can	be	
challenged,	in	accordance	with	Article	87	of	Act	No	448/2006,	republished,	
to	the	High	Commission	for	the	Assessment	of	Persons	with	Disabilities	(at	
the	Autorité	Nationale	pour	les	Personnes	Handicapées)	and	in	accordance	
with	Article	13	paragraph	(5),	the	decisions	of	the	High	Commission	can	be	
challenged	in	accordance	with	Act	No	554/2004	in	the	administrative	
litigation	court.	

- the	Mental	Health	and	Protection	of	Persons	with	Mental	Disorders	Act	No.	
487/2002	regulates	the	procedure	of	involuntary	placement.	

- Act	No.	221/2010	for	the	ratification	of	the	Convention	on	the	Rights	of	
Persons	with	Disabilities	adopted	in	New	York	by	the	General	Assembly	of	
the	United	Nations	on	13	December	2006	and	Act	No.	8/2016	on	the	
establishment	of	the	mechanisms	provided	for	in	the	Convention	on	the	
Rights	of	Persons	with	Disabilities.	

- by	the	decision	of	the	Constitutional	Court	of	Romania	No.	795/04/11/2020	
Article	229	paragraph	(3)	of	Act	No.	71/2021	relating	to	the	law	
implementing	Act	No.	287/2009	on	the	Civil	Code,	republished,	regarding	
the	exercise	of	the	powers	of	the	guardianship	court,	was	declared	
unconstitutional.	

- Articles	247-248	of	the	Code	of	Criminal	Procedure	govern	the	conditions	
and	the	procedure	for	implementing	the	measure	of	provisional	
hospitalisation	of	a	suspect	or	defendant	who	is	mentally	ill	or	a	chronic	
consumer	of	psychoactive	substances,	when	taking	the	measure	proves	
necessary	for	the	removal	of	a	concrete	and	present	danger	to	public	safety.	
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III. Knowledge	of	the	subject.	Professional	training	

Despite	the	fact	that	the	concept	of	‘vulnerable	adult’	is	not	defined	as	such	
in	the	national	legislation,	the	aforementioned	legal	provisions,	among	which	also	
the	provisions	of	Article	164	paragraph	(1)	(declared	unconstitutional)	and	Article	
178	of	the	Civil	Code,	to	which	we	have	referred	previously,	define,	according	to	a	
meaning	similar	to	the	Hague	Convention,	the	persons	in	respect	of	whom	the	
authorities	may	dispose	of	protective	measures,	as	well	as	the	conditions	under	
which	these	measures	may	be	applied.	

However,	from	the	answers	given,	it	follows	that,	in	general,	the	subjects	
consulted	are	aware	of	the	relevant	legal	provisions	in	the	area	that	were	the	
subject	of	the	evaluation	mission,	namely	the	references	to	both	international	and	
national	legal	instruments,	in	a	particular	way,	according	to	the	powers	assigned	
to	them	by	law.	

In	addition,	the	courts	and	public	prosecutors	consulted	stated	that,	in	the	
activity	related	to	the	object	of	the	mission,	they	also	refer	to	ECHR	and	CJEU	case	
law.	

None	of	the	professionals	consulted	has	received	professional	training	in	
this	specific	field	of	activity.	

IV. Role	of	the	Ministry	of	Justice	

The	Ministry	of	Justice	does	not	have	powers	with	regard	to	the	protection	
of	vulnerable	adults	and,	consequently,	it	does	not	have	powers	to	implement	the	
measures	arising	from	the	two	international	instruments,	namely	the	Hague	
Convention	of	January	2000	and	the	Convention	on	the	Rights	of	Persons	with	
Disabilities	of	2006.	

However,	it	should	be	noted	that	in	application	of	the	Convention	on	the	
Rights	of	Persons	with	Disabilities	of	2006,	Act	No.	8/2016	on	the	establishment	of	
the	mechanisms	provided	for	by	the	Convention	was	adopted.	In	accordance	with	
Article	1	‘for	the	purpose	of	implementing	the	Convention	on	the	Rights	of	
Persons	with	Disabilities,	ratified	by	Romania	through	Act	No.	221/2010,	
hereinafter	referred	to	as	the	Convention,	the	Monitoring	Council,	the	
Mechanism	for	coordinating	measures	for	the	implementation	of	the	Convention	
as	well	as	the	Contact	Points	for	the	implementation	of	the	Convention	are	
designated	and	established’.	
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V. Role	of	judicial	authorities	

V.1. Trial	courts	

In	the	Romanian	judicial	system	the	specialisation	of	judges	mainly	refers	to	
civil	and	criminal	law	and	the	court	panels	are	constituted	in	accordance	with	
these	specialisations,	where	the	number	of	judges	of	a	jurisdiction	allows	it;	the	
distribution	of	cases	to	court	panels	is	done	randomly	in	the	computer	system.	

In	general,	we	also	note	the	fact	that	in	accordance	with	Article	2	
paragraph	(2)	of	the	Rules	of	Courts,	approved	by	Decision	No.	1375/17	December	
2015,	‘within	the	jurisdictions,	depending	on	their	jurisdiction,	there	are	sections	
or,	depending	on	the	case,	specialised	court	panels.	Sections	and	court	panels	
specialising	in	matters	other	than	those	expressly	provided	for	by	law	may	also	be	
formed’.	

At	the	same	time,	in	accordance	with	Article	39	of	Act	No	304/2004	on	
judicial	organisation,	‘(1)	In	relation	to	the	nature	and	number	of	cases,	in	the	
courts	of	first	instance	specialised	sections	or	court	panels	may	be	formed.	(2)	In	
the	courts	of	first	instance,	sections	or	specialised	court	panels	for	minors	and	the	
family	shall	be	organised’.	

We	also	note	that	in	the	Civil	Code	‘the	guardianship	court’	is	also	defined	
in	Article	107,	with	the	legislator	expressly	providing	that	‘(1)	The	procedures	
provided	for	by	this	code	concerning	the	protection	of	the	natural	person	fall	
within	the	jurisdiction	of	the	guardianship	and	family	court	established	in	
accordance	with	the	law,	hereinafter	referred	to	as	guardianship	court.	

(2)	In	all	cases	the	guardianship	court	shall	rule	on	such	claims	
immediately’.	

With	regard	to	the	national	legislative	framework,	we	also	note	the	fact	
that	by	Decision	No.	795	of	4	November	2020,	the	Constitutional	Court,	as	part	of	
post-promulgation	control,	by	unanimous	vote,	admitted	the	exception	of	
unconstitutionality	and	found	that	the	provisions	of	Article	229	paragraph	(3)	of	
Act	No.	71/2011	for	the	implementation	of	Act	No.	287/2009	on	the	Civil	Code	are	
unconstitutional.	According	to	these	provisions:	‘(3)	Until	the	date	of	entry	into	
force	of	the	provision	provided	for	in	paragraph	(1),	the	attributions	of	the	
guardianship	court	relating	to	the	exercise	of	guardianship	over	the	property	of	
the	minor	or	the	person	who	is	judicially	declared	incapable	or,	as	the	case	may	
be,	relating	to	the	supervision	of	the	manner	in	which	the	guardian	administers	
the	property	of	the	latter	is	incumbent	on	the	guardianship	authority’.	

The	Court	noted	that	the	transitional	situation	governed	by	the	legal	
provision	criticised	in	this	case	has	existed	since	the	date	of	entry	into	force	of	the	
Civil	Code,	namely	1	October	2011,	until	the	present.	Thus,	it	was	appreciated	that	
the	lack	of	intervention	by	the	legislator,	within	the	meaning	of	the	regulation,	by	
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the	law	on	judicial	organisation,	of	the	organisation	and	functioning	of	the	
guardianship	and	family	court,	may	contravene	the	provisions	of	Article	1	
paragraph	(5)	relating	to	the	principle	of	legality,	in	its	component	relating	to	the	
capacity	of	the	law,	as	well	as	to	the	provisions	of	Article	124	of	the	Basic	Law	on	
the	fulfilment	of	justice,	since	it	does	not	ensure	the	proper	administration	of	
justice,	due	to	a	lack	of	correlation	with	the	norms	of	substantive	law	established	
in	the	Civil	Code,	which	regulate	the	jurisdiction	of	the	guardianship	and	family	
court	with	regard	to	the	exercise	of	guardianship	over	the	property	of	the	person	
who	is	judicially	incapacitated	or,	as	the	case	may	be,	with	regard	to	the	manner	
in	which	the	guardian	administers	the	property	of	the	latter.	

In	the	area	covered	by	this	evaluation,	specific	account	must	be	taken	of	the	
fact	that	the	first	instances	(courts	of	first	instance)	judge	and	decide	on	
applications	for	legal	protection,	institution	of	curatorship,	authorisations	given	to	
the	guardian,	involuntary	placement,	temporary	hospitalisation	and	non-
contentious	applications	for	the	authorisation	of	acts	of	disposal.	

The	administrative	litigation	section	of	the	court	has	jurisdiction	to	rule,	at	
first	instance,	on	cases	relating	to	‘the	refusal	to	grant	social	protection	rights	
(persons	with	disabilities,	child	protection)’.	

The	recognition	of	foreign	judicial	decisions	by	which	a	protective	measure	
has	been	arranged	in	another	State	is	a	matter	for	the	court.	

V.2. Public	prosecutors’	offices	near	the	trial	courts	

The	powers	of	the	Public	Prosecutor's	representatives	can	be	split	up	
according	to	the	normative	areas	applicable	in	a	given	situation.	

The	answers	offered	to	the	judicial	inspectors	underlined	the	fact	that	the	
security	measures	of	compulsory	medical	treatment	and	hospitalisation	are	
capable	of	instituting	certain	forms	of	protection	for	vulnerable	adults.	Thus,	
during	criminal	proceedings,	prosecutors	can	request	the	provisional	arrangement	
of	these	measures	(Article	245	of	the	Code	of	Criminal	Procedure	-	Article	248	of	
the	Code	of	Criminal	Procedure)	and	after	the	completion	of	this	stage	of	the	
proceedings,	there	is	the	possibility	of	the	institution	of	the	above-mentioned	
security	measures	until	recovery	or	until	an	improvement	is	obtained	that	can	
remove	the	state	of	danger	(Article	109	of	the	Code	of	Criminal	Procedure	-	Article	
110	of	the	Code	of	Criminal	Procedure).	

After	the	trial	court	has	received	the	application	for	placement	under	
judicial	protection,	the	prosecutor,	directly	or	through	the	intermediary	of	the	
police	authorities,	carries	out	the	necessary	investigations	for	the	purpose	of	
verifying	the	situations	alleged	in	the	application	for	placement	under	judicial	
protection	and	obtains	the	opinion	of	a	commission	of	medical	specialists	and,	
where	the	person	whose	judicial	protection	is	sought	is	hospitalised	in	a	health	
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care	institution,	also	takes	the	opinion	of	the	institution,	and	the	documents	
drawn	up	and	obtained	by	the	public	prosecutor	are	communicated	by	the	latter	
to	the	trial	court.	

In	criminal	cases,	if	there	are	indications	that	the	perpetrator	was	mentally	
incapacitated	at	the	time	of	the	crime,	the	criminal	prosecution	authorities	may	
order	a	forensic	psychiatric	examination,	and	if	the	forensic	psychiatric	
examination	report	shows	that	the	perpetrator	is	not	mentally	responsible,	the	
public	prosecutor	may	order	the	case	to	be	closed,	and	the	court	may	order	the	
perpetrator	to	undergo	medical	treatment	or	to	be	hospitalised	as	a	security	
measure	to	eliminate	the	danger.	

When	an	act	provided	for	by	criminal	law	has	not	been	committed,	in	
accordance	with	Article	92	paragraph	(1)	of	the	Code	of	Civil	Procedure,	the	public	
prosecutor	may	initiate	any	civil	action,	whenever	it	proves	necessary	for	the	
defence	of	the	rights	and	legitimate	interests	of	minors,	persons	placed	under	
judicial	protection	and	persons	who	have	disappeared,	as	well	as	in	other	cases	
expressly	provided	for	by	law.	In	this	regard,	for	the	protection	of	vulnerable	
adults,	the	prosecutor	may	request	placement	under	judicial	protection,	
involuntary	hospitalisation	or	curatorship,	as	the	case	may	be.	In	any	case,	when	
there	is	a	case	with	one	of	the	previously	mentioned	subjects	in	the	court	
schedule,	the	participation	of	the	public	prosecutor	is	obligatory	in	the	first	two	
situations	and	possible	in	the	third.	

But	when	it	comes	to	a	criminal	case,	the	prosecutor	can	request:	
Ø temporary	obligation	to	undergo	medical	treatment;	
Ø confirmation	of	the	obligation	to	undergo	treatment;	
Ø the	lifting	of	the	medical	treatment	measure;	
Ø replacement/termination	of	the	obligation	to	undergo	medical	treatment;	
Ø temporary	hospitalisation;	
Ø confirmation	of	hospitalisation;	
Ø the	lifting	of	temporary	hospitalisation;	
Ø maintenance/replacement	or	termination	of	the	measure	of	

hospitalisation.	

VI. Role	of	administrative	authorities	

General	Directorates	of	Social	Assistance	and	Child	Protection	of	the	Local	
Councils	

According	to	the	data	provided,	these	directorates	take	over	the	role	of	
guardian	for	some	persons	with	disabilities	under	the	conditions	of	Article	25	of	
Act	No.	448/2006	on	the	protection	and	promotion	of	the	rights	of	persons	with	
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disabilities,	republished,	whereby	the	capacity	of	guardianship	authority	is	
incumbent	on	the	departments/offices	of	guardianship	authority	of	the	town	halls.	

Thus,	in	the	context	of	the	mission,	it	was	noted	that	the	guardianship	
procedure	is	usually	started	and	finished	by	the	family	or	close	relatives	of	the	
vulnerable	person.	

The	general	directorates	of	social	assistance	and	child	protection	usually	get	
involved	with	social	welfare	cases	or	where	people	have	no	family	or	close	
relatives,	and	initiate	the	procedure	for	instituting	guardianship.	

The	directorates	also	have	powers	in	the	event	of	institution	of	guardianship	
for	nationals	belonging	to	other	States	or	stateless	persons,	to	whom	social	
services	can	also	be	granted	in	the	context	of	subordinate	centres	where	they	
enjoy	social	benefits,	in	accordance	with	Article	2	paragraph	(2)	of	Act	No.	
448/2006	on	the	protection	and	promotion	of	the	rights	of	persons	with	
disabilities,	republished,	which	provides	that:	‘Children	and	adults	with	disabilities,	
Romanian	nationals,	nationals	of	other	States	or	stateless	persons,	enjoy	the	
provisions	of	this	law	during	the	period	in	which	they	have,	according	to	the	law,	
domicile	or	residence	in	Romania’.	

After	recognition	of	the	foreign	judicial	decision,	when	seeking	to	obtain	
benefits	or	services	from	the	General	Directorate	for	Social	Assistance	and	Child	
Protection,	the	beneficiary,	close	relatives	or	persons	responsible	for	resolution	of	
the	situation	of	this	person	approach	this	directorate	with	the	exequatur	decision	
for	the	purpose	of	implementation.	

In	accordance	with	Article	151	paragraph	(2)	of	Act	No.	287/2009	on	the	
Civil	Code,	republished,	the	General	Directorates	for	Social	Assistance	and	Child	
Protection	have	powers	in	the	activity	of	monitoring	the	exercise	of	guardianship	
at	the	request	of	the	guardianship	court,	as	follows:	‘For	the	performance	of	the	
control	activity,	the	guardianship	court	may	request	the	collaboration	of	the	
authorities	of	the	public	administration,	institutions	and	public	services	specialised	
in	child	protection	or	protective	institutions,	as	the	case	may	be’.	At	the	same	
time,	they	support	the	activity	of	the	guardianship	court	by	conducting	checks	
or	social	investigations	at	the	latter's	request.	

National	Authority	for	the	Rights	of	Persons	with	Disabilities,	Childhood	
and	Adoptions	of	the	Ministry	of	Labour	and	Social	Protection	

The	authority	receives	requests	for	support	for	the	purpose	of	organising	
the	return	to	their	country	of	origin	in	the	case	of	Romanian	nationals	in	a	state	of	
vulnerability	(illness,	need	for	treatment,	need	for	institution	of	social	assistance	
measures)	when	the	nationals	under	discussion	have	neither	the	legal	forms	of	
residence	in	the	EU	Member	States	nor	the	possibility	of	legally	earning	income.	
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These	requests	are	communicated	through	the	Ministry	of	Foreign	Affairs	-	
Consular	Relations	Department,	or	directly,	by	official	correspondence	from	
embassies	or	consular	sections	abroad	concerned	with	requests	for	
collaboration/support	for	the	purposes	of	returning	Romanian	nationals	to	their	
country	of	origin.	

After	the	Ministry	of	Foreign	Affairs	acknowledges	the	request	to	return	to	
the	country	of	origin,	the	authority	asks	the	General	Directorate	for	Social	
Assistance	and	Child	Protection	with	territorial	jurisdiction	to	initiate	a	social	
investigation	to	identify	the	possibilities	of	social	integration	or,	when	this	is	not	
possible,	it	requests	the	identification	of	an	adequate	measure,	according	to	the	
needs	of	the	adult.	

Statistical	data	relating	to	persons	with	disabilities,	organised	by	category:	
institutionalised/non-institutionalised,	as	well	as	according	to	sex,	age,	types	and	
degrees	of	disability,	by	departments	or	regions	of	development,	are	compiled	in	
the	form	of	quarterly	statistical	bulletins	posted	on	the	institution's	internet	portal	
and	updated	continuously.	

VII. Role	of	the	notary	public	

The	response	from	the	National	Union	of	Notaries	Public	of	Romania	
underlined	the	fact	that	the	notary	public	does	not	have	a	special	prerogative	in	
the	field	of	the	protection	of	the	vulnerable	adult	and/or	the	adoption	of	a	
measure	on	their	assets,	as	notaries	do	not	have	competence	in	the	application	of	
the	national	and	international	legal	instruments	which	were	the	subject	of	the	
evaluation.	

In	the	exercise	of	the	profession,	the	notary	is	able	to	assess,	in	accordance	
with	the	law,	on	a	case-by-case	basis,	whether	the	person	who	approaches	the	
notary	for	the	conclusion	of	a	notarial	deed	or	procedure,	whether	vulnerable	or	
not,	has	lost	the	faculty	of	understanding.	From	this	point	of	view,	the	Civil	Code	
makes	clarifications	by	referring	to	situations	in	which	the	person	does	not	have	
understanding.	Thus,	in	accordance	with	Article	1205	paragraph	(1)	of	the	Civil	
Code	‘a	contract	concluded	by	a	person	who,	at	the	time	of	its	conclusion,	was,	
even	temporarily,	in	a	state	which	made	it	impossible	for	them	to	realise	the	
consequences	of	their	action	is	voidable’.	

Notarial	legislation	provides	that,	when	the	notary	notices	the	lack	of	
understanding	of	the	person	who	asks	them	to	issue	a	deed	and	they	insist	on	
concluding	it,	they	have	the	possibility	of	issuing	a	notarial	deed	of	reasoned	
rejection	(in	compliance	with	Article	86	paragraph	(2)	point	c)	of	Act	No.	35/1995	
republished	on	notaries	public	and	notarial	activity).	
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VIII. Statistical	data	

Jurisdiction	 Acknowledge
ment	of	
incapacity	
and	
implementati
on	of	a	
protective	
measure	

Placement	of	
the	adult	
under	the	
protection	of	
a	judicial	or	
administrativ
e	authority	

Institution	of	
guardianship,	
curatorship	
and	other	
similar	
measures	

Administration	
of	custody	or	
alienation	of	
adult	property	

Court	of	
Appeal	of	
Târgu	
Mures	

	 91	
-	appeal	

	 	 	

Court	of	
Mureş	

191	 2	civil	 	 	

Court	of	
Harghita	

61	 3	
criminal	

	 	

Court	of	First	
Instance	of	
Târgu-Mureş	

	 32	(31	
civil,	1	
criminal)	

778	
placement	

under	judicial	
protection	

81	
curatorship	

	

Court	of	First	
Instance	of	
Sighisoara	

	 8	
criminal	

48	
placement	

under	judicial	
protection	

28	
curatorship	

	

Court	of	First	
Instance	of	
Miercurea-Ciuc	

	 10	(9	civil,	
1	criminal)	

81	
placement	

under	judicial	
protection	

45	
curatorship	

	

Court	of	First	
Instance	of	
Gheorghieni	

	 3	(2	civil,	
1	criminal)	

48	
placement	

under	judicial	
protection	

12	
curatorship	

	

Court	of	First	
Instance	of	
Târnâveni	

	 2	criminal	 23	
placement	

under	judicial	
protection	

	

Court	of	First	
Instance	of	

	 4	(3	civil,	
1	criminal)	

6	
placement	
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Topliţa	 under	judicial	
protection	

35	
curatorship	

Court	of	First	
Instance	of	
Reghin	

	 	 57	
placement	

under	judicial	
protection	

27	
curatorship	

	

Court	of	First	
Instance	of	
Luduş	

	 	 30	
placement	

under	judicial	
protection	

60	
curatorship	

	

Court	of	First	
Instance	of	
Odorheiu	
Secuiesc	

	 	 49	
placement	

under	judicial	
protection	

10	
curatorship	

	

Bucha
rest	Court	
of	Appeal	

District	1	
Court	of	First	
Instance	

302	 	 170	 79	

District	3	
Court	of	First	
Instance	

193	 6	civil	
3	

criminal	

	 53	

District	6	
Court	of	First	
Instance	

490	 263	civil	
8	

criminal	

162	 346	

Court	of	First	
Instance	of	
Buftea	

87	 	 6	 	

Court	of	First	
Instance	of	
Cornetu	

3033	 	 375	 105	

Observations:	
- The	table	collates	the	statistical	data	relating	to	the	period	2019-2021,	which	

have	been	extracted	from	the	ECRIS	application	according	to	the	subject;	
- but	they	do	not	represent	all	cases	of	the	nature	indicated,	and	they	cannot	

be	collated	according	to	the	existence	or	non-existence	of	a	cross-border	
element;	
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- the	absence	of	mentions	in	certain	columns	is	because	the	data	could	not	be	
extracted	and	it	does	not	mean	that	there	are	no	cases	of	the	category	
under	discussion.	
At	the	same	time,	statistical	data	were	also	communicated	by	the	National	

Authority	for	the	Rights	of	Persons	with	Disabilities,	Children	and	Adoptions,	
identifying,	from	the	point	of	view	of	quantity,	10	return	actions	in	the	country	of	
origin	concerning	10	persons,	of	which	one	person	was	reintegrated	into	the	
family,	and	9	persons	received	assistance	in	social	or	medico-social	aid	institutions	

The	other	institutions	consulted	during	the	evaluation	mission	were	unable	
to	provide	statistical	data	in	the	reference	area.	

IX. Relevant	aspects	in	the	context	of	case	law	

Possible	solutions	in	proceedings	concerning	the	protection	of	vulnerable	
adults	

In	accordance	with	the	responses	provided,	when	requesting	the	
recognition	of	a	protective	measure	which	concerns	a	vulnerable	adult,	it	is	
necessary	to	verify	the	existence	of	the	capacity	to	understand	the	legal	or	social	
consequences	of	the	action	of	the	person	requesting	or	for	whom	the	protective	
measure	is	requested.	

Requests	relating	to	protective	measures	in	‘minors	and	family’	matters	are	
rarely	rejected,	the	main	reasons	being	the	absence	of	evidence	or	the	fact	that	
the	forensic	expertise	does	not	recommend	placement	under	judicial	protection,	
as	the	person	under	discussion	does	not	lack	discernment.	

In	criminal	matters,	requests	relating	to	safety	measures	are	rarely	rejected,	
as	the	assessment	is	made	on	the	need	to	remove	a	current	danger	to	public	
security.	

In	‘minors	and	family’	matters,	the	procedure	for	requesting	protective	
measures	is	suspended	when	the	parties	are	absent	and	they	have	not	requested	
the	judgment	by	default	or	the	applicant	has	failed	in	certain	obligations	in	
accordance	with	Article	242	of	the	Code	of	Civil	Procedure	and	it	is	closed	when	
the	vulnerable	person	is	dead	or	the	applicant	takes	back	the	request.	

In	criminal	matters,	procedures	relating	to	security	measures	are	not	
suspended.	They	only	end	in	the	event	of	the	person’s	death.	
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Implementation	of	decisions	regarding	the	protection	of	vulnerable	adults	

From	this	point	of	view,	the	data	communicated	show	that	once	the	court	
decision	to	place	the	person	under	judicial	protection	has	become	final,	the	court	
that	issued	it	shall	immediately	communicate	the	operative	part	of	the	decision	in	
a	certified	copy,	as	follows:	to	the	Community	public	service	for	the	registration	of	
persons	at	which	the	birth	of	the	person	placed	under	court	protection	is	
registered,	in	order	to	make	an	entry	in	the	margin	of	the	birth	certificate;	to	the	
competent	health	service,	so	that	it	may	decide	on	permanent	supervision	of	the	
person	placed	under	court	protection,	in	accordance	with	the	law;	to	the	
competent	land	registry	service,	for	entry	in	the	land	register,	where	applicable;	to	
the	commercial	register,	when	the	person	placed	under	court	protection	is	a	
professional.	

At	the	same	time,	when	the	decision	of	placement	under	judicial	protection	
has	become	final,	the	guardianship	court	immediately	appoints	a	guardian	for	the	
protection	of	the	person	placed	under	judicial	protection.	

The	procedure	for	establishing	curatorship	is	governed	by	Articles	182-183	
of	the	Civil	Code,	according	to	which	curatorship	may	be	instituted	at	the	request	
of	the	person	who	will	be	represented,	their	spouse,	relatives	or	persons	referred	
to	in	Article	111	of	the	Civil	Code	and	only	with	the	consent	of	the	person	
represented,	except	in	cases	where	consent	cannot	be	given.	The	appointment	of	
the	curator	is	made	by	the	guardianship	court,	with	the	agreement	of	the	
designated	person,	by	a	preliminary	decision	communicated	in	writing	to	the	
curator	and	it	is	displayed	at	the	seat	of	the	guardianship	court,	as	well	as	at	the	
town	hall	where	the	represented	person	is	domiciled.	

In	the	case	of	institution	of	curatorship,	the	rules	of	the	mandate	are	
implemented,	with	the	exception	of	the	case	where,	at	the	request	of	the	person	
concerned	or	ex	officio,	the	guardianship	court	will	decide	whether	it	is	necessary	
to	give	the	curator	the	rights	and	obligations	of	an	administrator	responsible	for	
the	simple	administration	of	the	property	of	others.	

When	the	rules	of	the	mandate	are	applicable,	the	guardianship	court	may	
establish	the	limits	of	the	mandate	and	may	give	instructions	to	the	curator,	in	
place	of	the	person	represented,	in	all	cases	in	which	the	latter	is	incapable.	

Remedies	

Appeals	may	be	lodged	against	decisions	rendered	following	procedures	
relating	to	protective	measures	for	vulnerable	adults,	as	identified	in	national	
legislation,	or	other	remedies	provided	for	by	ordinary	law	or	special	laws.	

With	regard	to	the	protective	measures	provided	for	by	Act	No.	448/2006	
on	the	protection	and	promotion	of	the	rights	of	persons	with	disabilities	and	by	
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Government	Decision	No.	268/2007	for	the	approval	of	the	Methodological	
Norms	for	the	implementation	of	the	provisions	of	this	law,	the	requests	are	
processed	by	the	evaluation	commissions	coordinated	by	the	National	Authority	
for	Persons	with	Disabilities,	based	on	the	complex	evaluation	report	prepared	by	
the	Complex	Evaluation	Service.	

In	accordance	with	Article	13	paragraph	(2)	of	Government	Decision	No.	
430/2008,	as	amended	by	Government	Decision	927/2016,	certificates	on	the	
criteria	for	classifying	persons	with	disabilities	may	be	challenged,	pursuant	to	
Article	87	of	Act	No.	448/2006,	to	the	High	Commission	for	the	Assessment	of	
Adults	with	Disabilities	(at	the	National	Authority	for	Persons	with	Disabilities)	and	
in	accordance	with	Article	13	paragraph	(5)	the	decisions	of	the	High	Commission	
can	be	challenged	in	accordance	with	Act	554/2004,	in	the	administrative	litigation	
court.	

However,	in	accordance	with	Article	87	paragraph	(5)	of	Act	No.	448/2006,	
the	certificates	issued	by	the	evaluation	commissions	may	be	challenged	by	their	
holders,	within	30	calendar	days	from	the	date	of	notification,	to	the	competent	
administrative	litigation	court.	

Thus,	in	the	conditions	where	the	High	Commission	for	the	Assessment	of	
Adults	with	Disabilities	does	not	verify,	as	a	hierarchically	superior	administrative	
authority,	the	method	of	implementation	of	the	law	when	issuing	certificates	of	
recognition	of	disability,	persons	who	consider	their	rights	or	legitimate	interests	
to	have	been	impaired	apply	directly	to	the	trial	court.	On	the	one	hand,	the	
procedure	is	faster	and	it	is	in	the	interest	of	persons	with	disabilities	but,	on	the	
other	hand,	verification	by	the	specialised	authority,	intended	to	convey	concrete	
elements	of	a	psycho-medical-social	nature,	is	no	longer	mandatory.	In	these	
situations,	the	court	is	required	to	also	carry	out	other	checks.	

Blocking	points	

Ø Written	communication	
Communication	between	different	administrative	authorities	is	usually	done	

in	writing,	which	makes	the	procedure	more	cumbersome,	firstly	with	regard	to	
the	duration	of	the	solution.	

Ø Finding	of	the	unconstitutionality	of	certain	legal	provisions	
In	accordance	with	the	provisions	of	Article	147	paragraph	(1)	of	the	

Constitution	of	Romania	‘the	provisions	of	the	laws	and	ordinances	in	force,	as	
well	as	those	of	the	regulations,	found	to	be	unconstitutional,	cease	their	legal	
effects	45	after	publication	of	the	decision	of	the	Constitutional	Court	if,	during	
this	period,	the	Parliament	or	the	Government,	as	the	case	may	be,	do	not	bring	
the	unconstitutional	provisions	into	line	with	the	provisions	of	the	Constitution.	
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During	this	period,	the	provisions	found	to	be	unconstitutional	are	suspended	by	
law’.	

Considering	that	the	provisions	of	Article	164	paragraph	(1)	of	the	Civil	Code	
were	declared	unconstitutional	by	Decision	No.	601/16/07/2020	of	the	
Constitutional	Court	of	Romania,	published	in	the	Official	Gazette	No.	
88/27/01/2021	and	that	they	were	not	brought	into	line	with	the	provisions	of	the	
Constitutions	within	the	period	indicated,	their	legal	effects	have	ceased,	
effectively	depriving	any	request	for	judicial	protection	from	a	legal	basis.	

However,	this	blockage	has	caused	a	non-unitary	practice	in	terms	of	
requests	for	judicial	protection,	as	shown	by	the	checks.	

At	the	same	time,	as	the	Court	of	Bucharest	indicated,	the	finding	of	the	
unconstitutionality	of	Article	229	paragraph	(3)	of	Act	No.	71/2011,	relating	to	the	
exercise	of	the	powers	of	the	guardianship	court,	until	its	organisation,	in	the	
absence	of	legislative	amendments,	has	created	difficulties	both	for	litigants	and	
courts,	with	regard	to	the	determination	of	functional	competence	in	the	case	of	
certain	requests	relating	to	the	protection	of	natural	persons	(report,	
authorisation	for	the	hearing	on	the	right	of	succession,	authorisation	for	the	
execution	of	the	deed).	

Ø Lack	of	legal	means	to	fully	assess	the	volitional	absence	of	the	
person	who	is	to	be	subjected	to	forensic	examination	

It	should	also	be	noted	that	there	is	a	special	situation	where	the	person	
proposed	for	placement	under	court	protection	does	not	voluntarily	attend	the	
forensic	commission	to	perform	the	assessment,	in	which	case	the	prosecutor	has	
no	means	of	compensating	for	this	absence,	as	this	is	not	a	criminal	case	in	which	a	
support	order	could	be	issued	or	involuntary	placement	could	be	requested.	

Ø Lack	of	translation	of	medical	documents	issued	in	another	state	into	
Romanian	

In	the	procedure	for	the	implementation	or	recognition	of	the	protective	
measures	arranged	in	another	Member	State	with	regard	to	a	vulnerable	adult,	
the	Romanian	authorities	have	encountered	difficulties	in	cases	where	the	medical	
documents	are	not	translated	into	the	Romanian	language,	as	these	are	presented,	
in	most	cases,	in	the	language	of	the	country	where	the	person	to	be	repatriated	is	
located	or	in	cases	involving	the	absence	of	identity	documents	of	Romanian	
nationals	or	the	absence	of	complete	information	on	them.	
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X. Procedural	safeguards	for	vulnerable/disabled	
adults	(both	criminal	and	civil)	

Legal	provisions	in	civil	matters	

In	accordance	with	Government	Emergency	Ordinance	No.	80/2013,	
actions	and	requests,	including	those	for	the	exercise	of	remedies,	both	ordinary	
and	extraordinary,	relating	to	adoption,	protection	of	minors,	guardianship,	
curatorship,	placement	under	court	protection,	helping	persons	with	mental	
disorders,	as	well	as	the	exercise	by	the	guardianship	authority	of	the	powers	
incumbent	on	it,	are	exempt	from	payment	of	the	judicial	stamp	duty.	

In	accordance	with	Act	No.	448/2006,	the	issuance	of	the	certificate	on	the	
criteria	for	classifying	persons	with	disabilities	is	also	exempt	from	payment	of	the	
judicial	stamp	duty.	

Furthermore,	in	accordance	with	Article	13	paragraph	(5)	of	Government	
Decision	No.	430/2008,	requests	addressed	to	the	administrative	litigation	court	
are	exempt	from	payment	of	the	judicial	stamp	duty.	

Government	Emergency	Ordinance	No.	51/2008	regulates	the	procedure	
and	conditions	for	granting	legal	aid	in	the	following	forms:	
exemption/reduction/staggering/postponement	of	the	payment	of	legal	fees	
provided	by	law;	payment	of	fees	for	the	provision	of	assistance	through	a	lawyer;	
payment	of	the	expert,	translator	or	interpreter	used	during	the	trial,	with	the	
authorisation	of	the	court	or	the	authority	with	jurisdictional	power,	when	this	
payment	is	the	responsibility,	in	accordance	with	the	law,	of	the	party	requesting	
legal	aid;	payment	of	the	bailiff's	fee.	

Legal	provisions	in	criminal	matters	

With	regard	to	the	procedural	guarantees	offered	to	vulnerable	adults,	the	
Code	of	Criminal	Procedure	provides	several	mechanisms	through	which	these	
people	enjoy	effective	protection.	

Thus,	in	the	case	of	the	defendants,	Article	184	of	the	Code	of	Criminal	
Procedure	primarily	provides	for	the	obligation	to	carry	out	a	forensic	psychiatric	
assessment	when	the	criminal	prosecution	authority	has	doubts	about	the	
judgement	of	the	suspect	or	defendant	at	the	time	when	the	offence	was	
committed.	The	opinion	of	forensic	experts	can	also	be	sought	on	the	ability	of	the	
defendant	to	understand	and	participate	in	the	criminal	proceedings	and	on	the	
need	for	a	security	measure	such	as	compulsory	medical	treatment	or	
hospitalisation.	When	provisional	hospitalisation	is	necessary	for	the	forensic	
psychiatric	assessment,	it	may	be	ordered	only	by	a	judge	of	rights	and	freedoms	
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and	only	after	the	defendant	has	been	questioned	in	the	presence	of	a	lawyer	of	
their	choice	or	one	appointed	by	the	court.	

Depending	on	the	conclusions	of	the	forensic	psychiatric	assessment,	the	
defendant	may	benefit	from	legal	aid	ex	officio,	in	accordance	with	Article	90	of	
the	Code	of	Criminal	Procedure	(even	before	the	conclusion	of	the	assessment,	
when	the	criminal	prosecution	authority	considers	that	the	defendant	could	not	
prepare	their	defence	on	their	own)	and	when	they	cannot	participate	in	the	
criminal	trial	because	of	serious	illness,	the	stay	of	criminal	proceedings	may	be	
arranged	in	accordance	with	Article	312	of	the	Code	of	Criminal	Procedure.	

With	regard	to	the	injured	party,	Article	93	paragraph	(4)	of	the	Code	of	
Criminal	Procedure	provides	for	the	obligation	of	legal	aid	for	individuals	deprived	
of	the	capacity	to	act	or	having	restricted	capacity	to	act,	and	paragraph	(5)	of	the	
same	article	provides	for	the	possibility	of	the	appointment	of	a	court-appointed	
lawyer	when	the	criminal	prosecution	authorities	consider	that	the	injured	party	
would	not	be	able	to	prepare	their	defence	by	themselves.	At	the	same	time,	
Article	19	paragraph	(3)	of	the	Code	of	Criminal	Procedure	provides	for	the	
obligation	of	the	public	prosecutor	to	file	a	civil	action	in	the	criminal	proceedings	
for	an	injured	party	deprived	of	the	capacity	to	act	or	having	restricted	capacity	to	
act	when	their	legal	representative	did	not	file	a	civil	action.	

Regardless	of	the	status	of	defendant	or	injured	party,	when	the	person	in	
discussion	cannot	express	themselves	and/or	has	hearing	impairments,	in	
accordance	with	Article	12	paragraph	(3)	of	the	Code	of	Criminal	Procedure,	a	sign	
language	interpreter	will	be	placed	at	their	disposal	ex	officio.	

On	the	other	hand,	the	provisions	of	the	Code	of	Criminal	Procedure	
provide	a	structured	model	of	legal	provisions	for	procedural	safeguards	of	
responsible	adult	persons.	Thus,	we	note	the	facilitations	of	Article	125	of	the	
Code	of	Criminal	Procedure	-	of	Article	129	of	the	Code	of	Criminal	Procedure,	on	
the	protection	of	threatened	witnesses,	of	Article	130	of	the	Code	of	Criminal	
Procedure	on	the	protection	of	vulnerable	witnesses,	of	Article	111	paragraph	(6)	
of	the	Code	of	Criminal	Procedure	and	of	Article	113	of	the	Code	of	Criminal	
Procedure	on	the	protection	of	the	injured	party	and	the	civil	party.	We	also	
indicate	the	imperative	nature	of	the	appointment	of	a	public	defender	when	it	is	
considered	that	the	suspect,	the	defendant,	the	injured	party,	the	civil	party	or	the	
civilly	liable	party	cannot	prepare	the	defence	on	their	own.	

Measures	arranged	by	the	authorities	

By	Order	no.	144/2017	of	the	Public	Prosecutor's	Office	at	the	High	Court	
of	Cassation	and	Justice	a	mechanism	for	the	protection	of	institutionalised	
persons	who	find	themselves	in	vulnerable	situations	has	been	established,	and	
methodological	standards	have	been	issued,	which	impress	the	need	to	initiate	
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this	type	of	procedure	on	the	part	of	specialised	personnel	or	those	with	some	
experience	in	the	field,	adherence	to	a	certain	working	methodology	(speed,	
identification	and	questioning	of	legal	representatives,	taking	steps	for	placing	
under	judicial	protection	in	accordance	with	the	provisions	of	Article	936	et	seq.	of	
the	Code	of	Civil	Procedure,	mandatory	provision	of	forensic	necropsy	whenever	
the	death	of	an	institutionalised	person	occurs,	analysis	of	the	possibility	of	the	
case	being	taken	over	by	the	prosecutor	in	the	proper	investigation,	or	by	
hierarchically	superior	prosecutors,	etc.).	

Moreover,	it	should	be	noted	that	the	Department	of	Public	Prosecution	-	
Public	Prosecutor's	Office	at	the	High	Court	of	Cassation	and	Justice	(MP-PHCCJ)	is	
the	partner	of	the	Centre	for	Legal	Resources	Foundation	(CRJ),	as	promoter	of	the	
project,	in	the	project	‘AdaptJust	-	Accessible	justice	for	persons	with	disabilities’.	

The	general	objective	of	the	project	is	to	improve	the	implementation	of	
judgments	issued	by	the	European	Court	of	Human	Rights	(ECHR)	and	decisions	of	
the	Committee	of	Ministers	of	the	Council	of	Europe	in	the	field	of	rights	of	
persons	with	intellectual	and	psychosocial	disabilities	who	are	deprived	of	liberty.	
The	project	will	increase	the	capacity	of	magistrates	and	civil	society	to	defend	the	
rights	of	persons	with	disabilities,	it	will	pilot	five	protection	mechanisms	and	it	
will	propose	an	Action	Plan	for	the	prevention	of	inhumane	and	degrading	
treatment	in	institutions	where	there	are	persons	with	intellectual	and	
psychosocial	disabilities.	

Specific	objectives	of	the	project	are:	

1. Increasing	the	capacity	of	national	institutions	to	implement	five	of	the	
ECHR	judgments	and	a	decision	of	the	Committee	of	Ministers	regarding	
respect	for	the	rights	of	persons	with	intellectual	disabilities	and/or	mental	
health	problems	through	the	implementation	of	a	mixed	set	of	continuing	
education	actions,	information	and	support	designed	for	independent	
experts,	addressed	to	prosecutors,	judges,	lawyers,	psychiatrists,	
psychologists	and	social	workers,	as	well	as	through	an	advocacy	campaign.	

2. Facilitating	access	to	justice	for	persons	with	intellectual	and	psycho-social	
disabilities	and/or	mental	health	problems	through	the	creation	and	
management	of	a	national	mechanism	for	the	protection	of	the	rights	of	
persons	with	disabilities	who	are	deprived	of	liberty	and	are	in	psychiatric	
and	social	institutions.	

3. Increasing	the	level	of	implementation	of	the	provisions	of	international	
documents	on	the	rights	of	persons	with	mental	disabilities	through	the	
establishment,	development	and	dissemination	of	a	National	Action	Plan	for	
the	prevention	of	ill-treatment	in	institutions	where	there	are	persons	with	
mental	or	intellectual	disabilities.	
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Besides	the	training	sessions,	the	project	activities	will	also	include:	
- management	of	a	mechanism	for	protecting	the	rights	of	institutionalised	

persons	with	disabilities;	
- formation	of	a	network	of	psycho-social	specialists	in	the	field	of	mental	

health	and	the	rights	of	persons	with	intellectual	disabilities	with	the	public	
prosecutors’	offices	and	the	courts;	

- training	of	NGOs	and	representatives	of	persons	with	disabilities	for	
reporting	to	the	Committee	of	Ministers	of	the	Council	of	Europe	and	the	UN	
Committee	on	the	Rights	of	Persons	with	Disabilities	(CRPD);	

- development	of	the	National	Action	Plan	for	the	prevention	of	ill-treatment	
of	persons	(minors	and	adults)	with	mental	health	disabilities/problems	in	
psychiatric	hospitals,	residential	centres	for	persons	with	disabilities,	remand	
centres	and	prisons.	

XI. Proposals	

- Development,	at	European	level,	of	common	definitions	and	criteria	for	the	
protection	of	vulnerable	adults,	namely	for	measures	which	may	be	subject	
to	recognition	and	reciprocal	enforcement	by	EU	Member	States,	as	well	as	
for	carrying	out	forensic	assessments	in	the	case	of	vulnerable	persons;	

- Digitalisation	of	communications	and	registers	at	EU	level	and	adoption	of	a	
uniform	register	equipped	with	IT	facilities;	

- Creation	of	a	single	national	registry	for	recording	protective	measures	taken	
with	regard	to	vulnerable	adults;	

- Making	the	Superior	Council	of	the	Judiciary	aware	of	the	situation	recorded	
during	the	evaluation	regarding	the	finding	of	unconstitutionality	of	Article	
164	paragraph	(1)	of	the	Civil	Code	and	Article	229	paragraph	(3)	of	Act	No.	
71/2011.	

XII. Conclusions	

- National	legislation	contains	legal	provisions	intended	to	offer	effective	
protection	to	vulnerable	adults	and	persons	with	disabilities,	even	without	
ratification	of	the	Hague	Convention;	only	specific	situations	have	been	
identified,	caused	by	the	finding	of	the	unconstitutionality	of	certain	legal	
provisions	in	which	the	intervention	of	the	Romanian	legislator	is	necessary;	
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- Judges,	prosecutors	and	other	competent	authorities	in	this	field	know	the	
relevant	national	legislation	and	they	follow	the	EU	legislative	process	with	
interest;	

- Those	consulted	have	not	participated	in	professional	training	activities	on	
the	protection	of	vulnerable	adults	and	persons	with	disabilities;	

- There	is	no	single	register,	at	national	level,	of	the	protective	measures	
available	to	vulnerable	adults	and	persons	with	disabilities;	

- Vulnerable	adults	enjoy	sufficient	guarantees	to	ensure	the	effective	
exercise	of	their	rights,	on	equal	terms	with	other	persons,	in	both	civil	and	
criminal	proceedings;	

- The	system	for	registering	cases	pending	before	national	courts	provides	for	
search	and	retrieval	criteria	for	statistical	data,	by	subject	matter	
subordinate	to	the	subject	matter	of	the	evaluation,	but	without	the	option	
of	differentiating	them	according	to	cross-border	elements;	

- There	is	a	concern	at	the	national	level	for	the	improvement	of	the	means	
for	ensuring	the	facilitation	of	accessibility	to	justice	for	persons	with	
disabilities.	
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